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EXAMINATION OF WITNESSES IN EQUITY. 


Fraud, trust, mistake and accident are the principal ob- 
jects of equity jurisdiction. That the defendant has been 
guilty of fraud; that he has violated some trust reposed in 
him; that he has taken some undue advantage of a mis- 
take or accident, are the ordinary allegations in a bill; and 
if the bill be sustained, these charges so alleged, are to 
be regarded as true. The peculiar boast of equity is, its 
efficiency where the common law fails; and this efficiency is 
mainly attributable to the virtues of its searching inter- 
rogatories by which the defendant is, or is expected to be 
purged.* 

In discussing the modes of examining witnesses and ex- 
tracting their testimony, regard must be had to two classes, 
— witnesses who are parties, and those who are not parties 
in the cause. Accordingly as the witness may belong to 
the one class or the other, different modes of extracting testi- 
mony have obtained, which severally require special con- 
sideration. 

In equity, the defendant — interested to the extent of the 
amount involved in litigation, —a wrong doer by the alle- 
*3 Bl. Com. 437. “ When facts or their leading circumstances rest only in the 
knowledge of the party, a court of equity applies itself to its conscience and purges 


him upon oath with regard to the truth of the transaction.’ 
VOL. XXI.— NO. XII. 45 
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gations in the bill,—rejoicing in his fraud, — denying his 


trust obligations, or refusing to execute them, — taking 
dishon st advantage of mistake or accident, — withholding 
needed proof,—unwilling either to do justice to those 
whom he has wronged, or to disclose the facts when needed 
for judicial purposes, and who can only be coerced by the 
compulsory power of the court to do the one or disclose the 
other,—is, from the necessity of the case, a witness, and 
an appeal is made to his conscience. No one but a lawyer 
would imagine that resort to a court for its aid to compel 
the performance of what should have been done without its 
ntervention, would be considered the best evidence of 
integrity on the part of the individual refusing, or that it 
would be construed into “an emphatic admission, that in 
that instance the party is worthy of eredit, and that his 
known integrity is a sufficient guaranty against the danger 
of falsehood.”* Still less would he suppose that under 
such circumstances trustworthiness surpassing that of wit- 


nesses of average integrity, and without 1) terest, would he 
predicated of and accorded to all defendants in equity 


ry 


whenever their reluctant testimony should be needed. he 
credit due a witness is usually left to the intelligence and 


judgment of those who are to hear and decide. In equity, 


the law measures in advance the credibility of all defend- 
ants, and without reference to, or a knowledge of their 
testimony, of its truth or falsehood, in utter ignorance otf 
what may corroborate or detract from its weight; and by 
an unvarying rule, values the testimony of every defendant 
as uniformly exceeding in probative force, that of one dis- 
interested witness, however great his integrity, and deter- 
mines that it shall always be regarded as true, unless dis- 
proved by two witnesses, or by their equivalent, one with 
corroborating circumstances. The party who could not be 
heard before a jury, whose testimony it would be thought 
dangerous to receive, is judicially adjudged to possess not 
merely the average veracity of a disinterested witness, bu 
40 be clothed with superordinary trustworthiness. All de- 
fendants in equity, indeed, by virtue and in consequence of 
being defendants, in all time past, present, and to come, are 
thus decreed to be men of extraordinary integrity. 

Such being the position of a defendant in equity, — his 
pecuniary interest at stake, — his personal integrity in issue, 


“~ 


*1 Green!. Ev. 329 
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— the unmerited credence given to his statements would 
seem especially to demand that one thus situated should be 
subjected to a severe and rigid examination, and that wl 

ever securities the law affords against mendacity in testi 
nony, and for efficiency in its extraction, would be afforded. 
If an oceasion could be imagined in which the most strin- 
rent and efficient securities for trustworthiness should be 
demanded, it would be when the witness to be examined i 


a | 
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adyerse in poeren, feeling and interest to the person in 
} ° . rev ° 

whose behalf he is to be interrogated. The emergencies 
of the case would seem to require the adoption of the most 
searching and rigorous interrogation under all those con- 
le for eliciting truth and detecting 
falsehood. Instead of this, it will be found that the testi- 
mony of witnesses thus invested in advance with undeserved 
trustworthiness is received not merely without the ordi- 
nary si curities for a truth, hut that « very fac ility which 

li l k ld d is afford 
menaac ious and unse rupulous KN mve ly Coulda at sire IS AaUOrd- 


d for the suecessful triumph o * fraud. evasion and false- 


aitions most ltavorab 


hood 

Oral interrogation and cross-interrogation, in public, by 
the parties respectively, or their counsel, as well as by all 
interested in the question, in the pre sence of the judge by 
whom the decision is to be made, adopted by the common 
law and recognized by the civil law, as the only proper and 
the most gt mode of extracting the truth from unwill- 
ing, Willing or indifferent lips, is hardly known in the trial 
of a cause vithin the domain of e quity. 

The problem is how best to extract the truth from the 
dishonest, reluctant, evasive or adversely interested; for 
where the reverse is the case, the difficulty becomes almost 
imaginary. The solution which equity vives, — first ascrib- 
ing to all defendants extraordinary trustworthiness, — is to 
— a long, tedious, cireumlocutory letter, termed a bill, 


the party from whom red:ess is sought, replete with that 
cumbrous and verbose tecinicality in whic pry lity and com- 
mon law alike rejoice, — t which menioalie. 4 ‘to the specific 
interrogatories of which, he is required to answer. The 
truth is what is desired. The only interrogation is in and 
by the bill, or the specific inquiries constituting a portion 
thereof. Ample time is given for premeditation, for evasion, 


with counsel learned and adroit in all those resources of 
language by which the truth may be skilfully concealed 
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suppressed, or falsehood artfully suggested to aid in prepar- 
ing a reply to every inquiry, which, apparently without sup- 
pressing the one or directly uttering the other, may, by the 
use of words specially adapted to conceal or evade, approxi- 
mate to the limits of concealment, suppression or false- 
hood; an answer which may defeat the very objects of the 
inquirer. 

The examination of the defendant is by a wholesale and 
general interrogatory, in and by which “he shall be required 
to answer as fully, directly and particularly, to every mate- 
rial allegation or statement in the bill, as if he had been 
thereto particularly interrogated,’ * or certain definite in- 
terrogatories are filed, to each of which a definite answer 
is required.t A general interrogatory, or a series of spe- 
cific interrogatories, “ give ample room and verge enough”’ 
for concealment or evasion. The whole interrogation is 
known in advance, so the dishonest and fraudulent may 
thus avoid all the dangers of an open and public examina- 
tion. The answers, deliberate, premeditated, are prepared 
with ample time for reflection; the skill of the counsel co- 
operating with the sinister interest of the party defendant, 
when in the wrong, to foil and baffle the inquiries of the 
plaintiff. Adverse interrogation to any good purpose, — 
none; for none such can be, except when the interro- 
gator and the interrogated meet face to face, and the sud- 
den and unexpected inquiry must be followed by the prompt 
answer,— by evasion, or refusal to answer. Write to one 
whom you assert has wronged you, whom you fear will an- 
swer untruly; preordain undeserved credence to his un- 
known answers; allow him ample time and leisure for 
evasion, concealment indirection, and counsel to aid in ac- 
complishing and perfecting those purposes so disastrous to 
the ends of justice; abstain from all direct and personal 
oral inquiry, either for your own information or for the 
instruction of the court, by whom the cause is to be deter- 
mined, — and you have the system which equity adopts as 
the perfection of human wisdom. The mode of extraction, 
absurd as applied to any witness, becomes especially so as 
to one adversely interested. The wonder is, not that the 
truth is occasionally obtained, but that the plaintiff desirous 
of the truth should ever resort to so hazardous an experi- 
ment, or should hope or expect to obtain it by means so 


*1 Hoff. Pr. 46. +t Chancery Rules,—§ 1, 87 Maine 581 
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ineffectual ; not that an answer is false and evasive when 
such encouragement is given to the wrongdoer, but that 
with means and processes so impotent for good, justice is 
ever done. 

The answer given may be evasive, indistinct or incom- 
plete. The evasion may be designed, the indistinctness 
unintentional. The prompt inquiry and the instant answer 
are the natural and obvious modes of defeating the sinister 
designs of evasion, or the negligent omissions of incom- 
pleteness, or the indefinite vagueness of indistinctness. The 
only mode recognized in equity is the tedious and dilatory 
one of exceptions and reference to a master, with delay for 
the purposes of argument and decision, and a new oppor- 
tunity, if the exceptions are sustained, of smothering the 
truth in the verbiage of a new answer, to be again the sub- 
ject of exceptions and further delays and expense. 

Does the answer disclose new facts in discharge or avoid- 
ance, in reference to which the plaintiff may require further 
information, —an amended bill, charging new facts, propos- 
ing new interrogatories, with further time allowed for an 
answer, is necessary to accomplish this desired purpose. 
Thus delay is added to delay, expense is heaped upon 
expense, which might all be avoided were the party forth- 
coming for oral examination in public and in the presence 
of the court. 

The mode of examination being thus obviously objec- 
tionable, no less so is the rule by virtue of which restric- 
tions are placed and limits imposed upon the subject 
matter to which the witness defendant is permitted to 
testify. 

The examination of the defendant in and by the bill, is, 
not to ascertain “the truth, the whole truth, and nothing 
but the truth,” but only such special facts as may be 
deemed important to the interests of the party inquiring. 
The plaintiff, controlling the interrogatories as far as pos- 
sible, limits and restricts them to those matters as to which 
he hopes or anticipates favorable answers. The require- 
ments of his case, not the requirements of justice, are the 
limitations upon inquiry. 

The defendant, though a witness, is only one so far as re- 
quired by his opponent. In no respect is he a witness for 
himself and on his own mere motion. His power of effec- 
tive answer is only so far as the same may be responsive 
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to the bill. He cannot as a witness assert new facts for 
any of the purposes of evidence. Facts by way of defence, 
— excusatory, self-exculpatory, or inculpatory of the plain- 
tiff, —if they do not relate to his inquiries and are not 
responsive thereto, are not evidence in his favor, but 
must be established by proof from without his answer.* 
The defendant, practically, is only to be examined as to 
those facts as to which the party examining expects favor- 
able answers. He is only allowed to utter fragmentary 
portions of the truth; at liberty to answer all inquiries 
made, not to assert facts in self-exoneration, not responsive 
to the inquiries of his antagonist; a witness so far as the 
plaintiff may choose to inquire, not a witness so far as 
the ends of justice require; not examinable by the 
court, who are to decide; examinable only by the plaintiff, 
without liberty of spontaneous testimony on his own part, 
or of examination or cross-examination by counsel.t 

Not merely are the only reliable securities for the trust- 
worthiness of testimony disregarded in eliciting the testi- 
mony of the defendant, but in extracting that of extraneous 
witnesses, a similar disregard is shown to the only efficient 
mode of extraction. All the benefits of oral examination 
and cross-examination in public and in presence of the tri- 
bunal which is to decide, are deliberately and unnecessarily 
surrendered in equity. 

In equity, the evidence of extraneous witnesses, upon 
whose testimony the chancellor rests his judgment, was, and 
in some cases is, extracted by written interrogatories duly 
filed by the respective parties ; — the answers to which, re- 
duced to writing in secrecy in the absence of parties and 
their counsel by a commissioner or examiner, are by him 
transmitted to the court; and until publication the proofs 
thus taken are entirely unknown to the parties litigant. 

The witnesses are examined by written interrogatories 
filed by counsel,—each interrogatory proposed in entire 
ignorance of the answers to each preceding inquiry. If 





* Hart v. Ten Eyck, 2 John. Ch. 62; Woodcock vy. Bennet,2 Cow. 711; Boardman y 
Jackson, 2 B. & B. 385. 

t This rule is rigidly enforced when testimony is taken before a master. It was held, 
Armsby vy. Wood, Hopk. 229, that a party examined before a master by order of court, 
in the matter in reference, has a right to give every explanation in relation to the mat- 
ters inquired about; but he is not thereby made a witness for himself as to other and dis- 
tinct matters. ‘“* When a party is examined as a witness against another party in the 
cause, he stands in the same situation as any other witness, and may be cross-examined 
by the party against whom he is called; but Ais testimony cannot be used as evidence in his 


own favor. There can be no cross-examination by his counsel; and he cannot give testimony 
hie ; 


im Ars own favor, e2 pt so farasfAtis answers may be re Sponsive to the questions i ul 


opposite party.” Per Walworth Ch. in Benson y. Le Roy, 1 Paige, 122 
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the answers are indistinct, that indistinctness is permanent ; ’ 
if incomplete, that incompleteness is unchangeable ; if incor- 
rect, that incorrectness must ever remain: if evasive, eva- 
sion is triumphantly successful. No question can be put, 
based upon or arising from a preceding answer. If the 
witness is favorable to the plaintiff, intelligent, aware of 
the question at issue, with fortunate interrogation the truth 
may be elicited ; adverse in feeling and interest. when, if 
ever, the plaintiff should be entitled to all the benefits of 
adverse interrogation, the chance of extracting the truth is 
almost hopeless. 

Cross-examination there can be none. Whether the in- 
quiries proposed embrace all the facts within the knowl- 
edge of the witnesses, cannot be known. The solicitor filing 
his direct, the solicitor filing his cross interrogatories. alike 
ply their labors, each in utter ignorance of the doings of 
the other, of the s veral interrogatories filed,* and of the 
answers to those interrogatories. The solicitor, ignorant 
of the answers given upon the direct examination,— still 
worse, ignorant even of the questions proposed,— cross- 
examines Only upon guessed at and anticipated answers. 
The interrogatories must be numerous, and in the alterna- 
tive, to meet the possible and contingent answers which may 
have been given. The answers given on the direct exami- 
nation,—whether affirmative or negative, direct or qualified, 
and if qualified, to what extent, and what direction ; whether 
relevant or irrelevant ; complete or partial and incomplete ; 
clear, definite and responsive, or confused and evasive, — 
cannot be known till after publication ; and when thus known, 
the information comes too late for any beneficial purpose. 
The party cross-examining, utterly and hopelessly ignorant 
of all testimony as extracted by the questions of his oppo- 
nent, if he cross-examines at all, it is in the dark and about 
he knows not what. So miserably, so deplorably inefficient 
is the chancery mode of examining witnesses, that the 
shrewdest solicitors never cross-examine a witness, unless 
it be one whom the party cross-examining would have called 
and examined in chief. 

** And it isan imperative rule that until examination has been completed and the 
entire depositions given out, which is technically termed passing publication, neither 
party shall be made acquainted with his adversaries’ interrogatories, nor with any part of the 


answers on either side; and that after publication, no further witnesses can be examined 
without special leave.” Adams Equity, 367; Gresley Ey. 58 

t** I never,” says Mr. Bell, ‘tin my later practice ventured to cross-examine a witness, 
unless he were a witness whom I would otherwise have examined in chief; orto extract 
some fact to show that he was interested.” Ch. Com. App. p. 6, Q. 49. Gresley 
“Vv. 0d. 
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The duty of the examiner is limited to reducing to writ- 
ing the answers to the particular inquiries proposed, not 
to the proposing of new ones, however naturally they might 
arise from preceding answers. He has neither the zeal 
prompting to extract from the witness all he may know; or 
if possessing the zeal, he is without the requisite knowledge 
as to the inquiries which may be needed; or if possessing 
both, he is without the power ‘and authority to propose ques- 
tions and compel answers. 

In all testimony, unless the exact words of the answer 
are given, there is obviously a danger of misunderstanding 
the witness. But the exact words of the question may not 
be understood, and if not, a misunderstanding correspond- 
ing thereto may occur in the answer; or the witness may 
omit to mention, or the examiner to take down a material 
statement; or the answer may be misapprehended or mis- 
understood, or the exact words being understood may not 
be given. Different language from that of the witness, in- 
tending thereby to convey the same meaning, but actually 
conveying one materially variant therefrom, may be used. 
The collocation of the words may vary, and the meaning 
conveyed by the transcriber may unintentionally differ 
from that intended by the witness. But whether the dif- 
ference of meaning or of language is the result of negli- 
gence or design, there is no one present by whom it will be 
perceived, or who perceiving, will have any adequate motive 
to correctit. The effect, therefore, upon the interests of jus- 
tice will be quite as disastrous and irremediable as if the 
mistakes and misunderstandings of the examiner originated 
from the most perverse design. 

3y the more modern practice in England and in this 
country, the original rigor of equity proceedings is some- 
what modified, and the depositions of extraneous witnesses 
may be taken in the presence of parties and counsel, and 
with the benefits of examination and cross-examination by 
them. 

Whether the testimony of the parties be extracted on 
bill and answer, that of extraneous witnesses upon written 
interrogatories duly filed, and in secrecy answered, or upon 
oral examination in the presence of the parties, the answers 
reduced to writing, the judge of fact is alike without op- 
portunity to see, hear, observe and interrogate the par- 
ties and witnesses upon whose statements decision is to be 
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made. Now among those upon whom in an especial man- 
ner the power of interrogation should be conferred, is e 
judge by whom the cause is to be determined. Indeed, 

may be regarded as an axiom, that, except when prevented by 
preponderant del ay, ve ration and ¢ Lpense, the evidence should in 
all cases be extracted in the presence of him upon whom is 
devolved the renpanaananity of decision. His view of the 
cause, of its merits, of the weight of evidence, of the infer- 
ences deducible therefrom, may vary from that of counsel. 
He may require further and additional questions for the 
correct understanding of the cause, or for its complete elu- 
cidation. He may perceive doubts, he may see occasions 
for inquiry which counsel fail to perceive or see. He 
may need explanations to remove doubt, uncertainty, in- 
distinctness or incompleteness; he may wish to make in- 
quiries for that purpose,—yet as to all this he is powerless. 

















The chancellor by whom a cause is to be tried, brings to i 
the performance of his duty integrity and intelligence. As : 
the trial proceeds (or as it should proceed, the parties and ; 
Witnesses being examined in his presence), he acquires a : 





knowledge of the facts on both sides. He perceives where 
there is doubt, where indistinctness, where contradiction, 
and what inquiries may be needed to elucidate doubt, to oe 
remove indistinctness, to explain contradiction, yet indifler- 
ent to parties, not indifferent to the just decision of their 

rights; he is precluded from making anyand all inquiries. By 

such an interrogator no questions can be asked. The day ' 
of interrogation is over, or rather as to him it has never 
dawned.* 

The appearance and manner of a witness, the readi- 
ness and promptitude of his answers, their fulness, clear- 
ness, and distinctness, or the reverse, afford no slight indi- 
cations of the truth or falsehood of his testimony. All this 
is lost where one collects and another decides. The judge, 
to decide, neither sees nor hears the witnesses;— all the 
instruction demeanor can give is lost upon the person be- 
fore whom ‘the proof is taken, and withheld from him 
whose duty it is to decide upon its trustworthiness when 















l'audience, ce language est 






*Quant aux inconvenances d’entendre les témoins a 
v raiment étonnant. 
L’empereur Adrien, 
témoins, pensait qu'il était de son devoir de les interroger; 
Les convenances sont elles donc bless¢es par I’ audition des témoins devant les cours 
d’assisses’’’ 9 Touillier, § 324. Alia est auctoritas testium presentium, alia testimo- } : 


niorum quae recitari solent. 






loin de croire la majesté du tréne blesseé par l’audition des- 
Na umqueipsos interrogare soleo 
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taken;—-useless to the one collecting, indispensable to 
him for whose use it is collected, but whom it never 
reaches. 

The rude legislation of early ages* regarded the ap- 
pearance and manner of the witness as the surest means 
of instruction to the judge of fact, however named; and the 
polished and refined civilizationt of later ages has recognized 
and sanctioned its wisdom. But appearance and manner 
are notall. The exact words used, the change of a word. 
the emphasis of the witness, the gesticulations of the body, 
the play of the features, may be important in ascertain- 
ing his meaning, and in determining his trustworthi- 
ness. Of the precise words spoken, their order, the ap- 
pearance and manner of the person uttering them, the judge 
of fact can only be assured by the eye and the ear, not at 
all by the written report. 

How weak and powerless the testimony of depositions 
compared with that of a living and speaking witness, seen, 


heard and examined. How different the eloquence of the 
written speech and that of the spoken oration. The chan- 


eellor di lighteth in the deaf and dumb testimony of depo- 
surda et muta testimonia, testimony which cannot 


hear, which cannot see. which cannot answer, — deaf to 





juiry, dumb to answer.t 

By the original rules of chancery practice, neither party 
was permitted to know the testimony in a cause till after 
publication; after which no one could be examined without 
special leave of the court, for the correction of mistakes on 
the part of other witnesses, or even of those in his own 
testimony. “ The protracted nature of a written examination 
necessarily involves the risk that defects of evidence might 
be discovered in the course of taking it, and false testimony 
procured to remedy them.” §$ To avoid this risk witnesses 
are examined privately, and until publication passed, neither 
party is acquainted with the interrogations filed or answers 
given, and “after publication no further witnesses can be 
examined without special leave.” 

** Let the king or his judge having seated himself on the bench, his body properly 
clothed, and his mind attentively fixed, begin with doing reverence to the deities who 
guard the world; and then let him enter on the trial of causes; . By external signs 
let him see through the thoughts of men; by their voice, color, countenance, limbs, 
eyes and action. From the limbs, the look, the motion of the body, the gesticulation, 
the speech, the changes of the eye and the face, are discovered the internal workings 
of the mind. Institutes of Menu. Ch. &, § 23, 24, 25 

+9 Touillier Droit Civil Francais, § 324. ‘ Enfin, il est reconnu que landition des 
témoins, en presence des juges, est la voie la plus sare, la seule peut étre de découvre 


la vérite.”’ 
+9 Touil. § 324 Adams Equity, 367 Adams Equity, 367 
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When evidence ‘ted in a mode so defective, the : 
risk is undoubtedly great, “ that defects might be discovered 7 | 
1 the course of taking it.””. The remedy for this evil would i 
natura ully seem to be the providing a better mode for its { 
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Whether the new testimony will be true or false, cannot be 
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would | e TO exclude all | stimony of newly diseove red Wit- 






nesses to anv facts unless connected with some n ewly dis 





covered documents.” 
In some instances witnesses are re-examined for t 






pose of correcting errors or mistakes in tl 
but never as a matter of right. “ This witness,” says Sir 
John Leach, in Bott v. Buck, 6 Mad. 66, “having been exam- 
ined on the part of the plaintiff, has since ‘seen a written | 
paper signed by himself, which is in possession ol the de- 1 
fendant. which he admits is at variance with his testimony. 
He Row desires 10 hy eramined fo correct his former evide nce. { 







A re-examination would be dangerous to justice, and cannot bi 
permitted.”"+ But why not correct mistakes? why not re- 








*Per Lord Nottingham in Jones vy. Purefoy, 1 Vern. 47 

+ * No more dangerous mode of proceeding can take place than permitting parties to 
make out evidence by piecemeal, and t: make up the deficiency of original d posi 
tions by other evidence.”*, Wheelock rt Baker, 13 Ves. 54. But what is the harm in 


making out evidence by piecemeal, so it be true? Why not make — ici ney in origi- 
thing of all others especial ly de rabk 


nal depositions’? Is it not the very thing ol 
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ceive explanations? The mistakes of misrecollection, in- 
distinctness or incompleteness,— why should they not be 
corrected? “A re-examination would be dangerous to jus- 
tice!” Is not the refusal to re-examine still more danger- 
ous? Fear of perjury the reason why no new inquiry should 
be had of a witness who may have made a mistake and is 
desirous to correct the same! But what more danger of 
perjury in the second inquiry than in the first answer? If 
a witness wishes to correct or alter his statement, because 
erroneous or incomplete, is not the correction or addition 
not merely permissible, but in the highest degree desirable, 
due alike to the integrity of the witness, the rights of the 
parties, and the cause of justice ? 

The inefficiency of the modes of extracting evidence in 
equity, their entire unfitness, their utter worthlessness for, 
their opposition to the great ends of justice; “the defici- 
-_ y of trial by written evidence,” are so fully recognized 
by the court “that it will not bind the parties thereby, but 
will direct the matter to be tried by a jury.” * The court, 
with full authority to decide all controverted questions, 
dissatisfied with its own rules,t fearful of a failure of 
justice when it is administered in accordance therewith, 
will in general direct an issue in order to relieve and ease 
its own conscience, and to be satisfied, by the verdict of a 
jury, of the truth or falsehood of the facts controverted, lest, 
taking upon itself to pronounce decidedly a matter of such 
uncertainty, it might do injustice to one of the parties by 
determining against the truth of the fact.” { The cause is 
therefore sent to another tribunal, the special and peculiar 
excellence of which is, that its mode of weighing and com- 
paring evidence and its course of procedure is utterly vari- 
ant from that adopted by the court, which from its own 
incompetency to decide, sends its disputed issues to another 

jurisdiction for determination, without however being bound 
or intending to be bound by its decision. 

The cases specially selected for this procedure, are, those 
cases where “there is a want of evidence, or the testimony 
is contradictory and so nearly balanced, that it is necessary 
there should be an open and rigid cross-examination before 
. jury,”$ “where there there is contradictory evidence be- 
tween persons who are of equal credit,” where the evidence 


*2 Daniel Ch. Prac., 1192. 
t ** Considering the inefficacy of written testimony.”’ Adams Eq. 376. 
t2 Dan. Ch. Pr. 1286. § Townsend y. Graves, 3 Paige, 453. 
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is so equally balanced on both sides that it becomes doubt- 
ful which scale preponderates,* “when there is no contra- 
dictory evidence or any matter to embarrass the court or 
prevent its coming to an immediate decision upon the ques- 
tion before it,’+ where the case is not sufficiently proved, 
_ or the question turns upon conflicting presumptions of 
fact,” t or when the chancellor would shirk the responsibility 
or fears the unpopularity of a just decision.§ But are not on 
cases specially requiring the enlightened judgment of 
learned and able judge? If the evidence is neither tg 
dictory nor equally balanced, nor needing cross-examina- 
tion, any body may decide. But if the evidence is conflict- 
ing, if a comparison of the testimony and carefully weighing 
and determining its effect be required, such are the cases 
when the experience and ability of the chancellor are most 
needed. But in these it seems he is incompetent to the 
discharge of the duties he has assumed, and the trial must 
be transferred to another tribunal. The chancellor throned 
in his seat of power, fearing lest justice may be unpopular, 
and dreading the responsibility of doing it, refuses to dis- 
charge his duty, and devolves its performance upon a tribu- 
nal evanescent and feebly resistant to the fluctuating counsels 
of the popular mind. 

The principal reason for sending a cause to pe tried by 
a jury at common law, is the inefficient and unsatisfactory 
mode of examining witnesses in equity. But if the latter 
mode of examining witnesses and extracting testimony is 
the reason for sending the cause to another tribunal, the 
proper course would seem to be to abolish the rules in 
equity which have proved so unsatisfactory, and adopt those 
of the common law. If the conscience of the chancellor is 
so dissatisfied with the rules in equity as to deem it dan- 
gerous to decide questions upon depositions, why are not 
those rules changed, and the witnesses heard? By the 
Roman law parties and witnesses were examined and 
cross-examined in public, and before the judge by whom the 





*2 Dan. Ch. Pr. 1285. + 2 Dan. Ch. Pr. 1237. ¢2 Dan. Ch. P. 1291 

$The chancellor directs an issue among other reasons, ‘* where he thinks it better 
that the responsibility and perhaps unpo pularity of deciding should be thrown upon 
that evanescent tribunal, a jury.”’ Gresley Ey. 401. 

In Burford vy. Domet?, 4 Ves. 760, the master of the rolls says, 
sible to sit here any time, without seeing 
much more satis sfactory than deposition where a possibility of doubt can be raised. 

* I should do a most dangerous thing, if 1 was to decide this question upon these 


depositions.”’ 


‘Then it is impos- 
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violation of those of the court to which he sends the cause 
for trial, and through whose aid he expects the information 
so needful to his conscience. 

The chancellor, one would suppose, should either deter- 
mine the facts for himself, or should be bound by the deci- 
sion of the jury to whom he has referred the cause. But 
he does neither. He refuses to decide the facts himself. 
He may or may not adopt the verdict of the jury. If 
the verdict is not satisfactory, it does not bind the con- 
science. The conscience of the chancellor refuses to be 
thereby informed, and will not abide the result. “This court,” 
says the chancellor, in Stace v. Mabbott, 2 Vesey Sen., 552, 
“directs issues to be tried at law, to inform the conscience 
of the court as tofacts doubtful before, and therefore expects 
in return such a verdict and on such a case, as shall satisfy 
the conscience of the court to found a decree upon. If, 
therefore, upon any material or weighty reason, the verdict 
is not such as to satisfy the court that it ought to found a 
decree upon it, there are several cases in which this court 
has directed a new trial for further satisfaction, notwith- 
standing it would not be granted in a court of common law, be- 
cause it is diverso intuitu, and because the court proceeds on 
different grounds.”’* 

But to know whether to be satisfied with the verdict or 
not, the chancellor must read the evidence. But he sent 
the cause to a jury for trial because he perceived the abso- 
lute necessity of the public and oral examination of wit- 
nesses, which his own rules forbade to be done. But 
reading a report to determine whether he will or will 
not be informed by the verdict, he loses the benefit of oral 
examination to a great extent, for no report can do entire 
justice to a witness. The language may vary, the manner, 
the appearance, the unmistakable indications of deportment, 
are lost. But if “the deficiency of trial by written testi- 
mony’ be such that the chancellor refuses to try causes 
upon such proof and therefore sends them abroad for trial, 
— how can he, if incompetent in the first instance to decide 
for himself, be more competent to determine whether others, 
with better means, with the very means the want of which 
induced him to refuse to try the cause, have rightly decid- 
ed, —to weigh and compare the evidence, and see on which 


*‘He will pay no attention to the most flagrant misdirections of the judge, or mis- 
takes as to the admission of evidence,” &c., &c. Gresley Evidence, 405. ‘* The rules 
for granting a new trial are extremely indefinite”. Jb 
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side it preponderates? How is he better fitted after to de- 
termine its correctness, than he was before to decide for 
himself? If competent to decide, why send abroad for the 
enlightenment of his conscience? <A verdict found, he re- 
examines the case or not. If not, then he cannot determine 
the right or the wrong of the verdict. If he does examine 
the evidence, and upon such examination determines the 
verdict to be erroneous and therefore orders a new trial, 
with inferior opportunities of judging, he sets aside the 
action of those, who must have heard the case under the 
most favorable circumstances. Why should he send a 
cause to a tribunal before whom the evidence is extract- 
ed in the best mode, and then, with inferior means of 
forming an opinion, determine against the judgment of 
that tribunal ? 

The evidence after publication must first be examined to 
ascertain if the cause be one in which the conscience of the 
chancellor will need information. If it be such, for it will 
not be sent without knowing that fact, he sends the cause to 
be tried by a jury. The issue tried by a jury and a ver- 
dict rendered, to determine whether it shall be the basis of 
judicial action, the evidence must be again examined.* The 
evidence must be three times examined; it may be more if 
the verdict be not satisfactory. Twice examined by him 
whose duty it is todecide — who refuses to receive evidence 
extracted in the best mode and act upon it, but is not un- 
willing to overrule the decisions of those whose means for 
forming a correct opinion infinitely exceed those, which 
have fallen to his lot. 

Now why should not the cause originally have been heard 
and determined by the chancellor? Could not he better 
perform the duties he transfers to and imposes upon 
others? Desirous of having the parties heard by the jury, 
why did he not hear them in his own court? Sensible of 
the importance of examination and cross-examination, why 
does he not require it in his own court? Will it occupy 
too much of his time? Lut somebody must hear aid deter- 
mine? He examines the cause to determine if fitting for a 
jury. He examines the evidence to ascertain if the verdict be 

* “When the verdict is returned, the equity judge does not look barely to the wording 
of it * * but he inquires into all that passed during the proceedings. For this pur- 
ose he listens to the statements of counse!, detailing what occurred at the trial; and if 
he sees occasion for it, he sends tothe judge whotried the issue, for his notes. After all, 
he may, if he thinks tit, make no use of the verdict, but treat it as a mere nullity.” 


Gresley’s Ey. 405. 
VOL. XXI. — NO. XII. 45 
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in accordance with the proof. The time of the judge and of 
the jury is occupied ? Would not time, delay and expense be 
saved, if the chancellor, in the first instance and with the 
evidence extracted in the best mode, should decide for him- 
self? Why then does he not satisfy his own judgment by 
seeing and hearing the witnesses and we sighing the testi- 
mony,* rather than by deferring to the judgment of any 
twelve men accide ntally selected by lot? Is he not as com- 
petent as any twelve men ? Why does he not see, hear 
and decide, instead of basing his decree upon the verdict of 
men, strangers to him, of whose intellectual fitness and 
capacity for the task he is utterly ignorant? Yet he acts 
upon the judgment of a jury when it coincides with his own. 
When otherwise, he sets it aside. In no case where an 
issue is ordered does he judge for himself, and decree upon 
his own judgment. 

Courts of equity, recognizing the worthlessness of their 
own rules for the extraction of evidence, yet defend them 
notwithstanding they are so bad, that when a question of 
controverted facts arise, they are trampled under foot. 

‘The trial and determination of disputed issues are not 
the principal objects of evidence in equity; for the nature 
of the cases there litigated does not generally give rise to 
such issues; and those which do occur, if they present any 
serious difficulty of trial, are generally referred to the ver- 
dict of a jury. The power therefore of sifting and com- 
paring testimony, which is the primary requisite at law, 
becomes comparatively unimportant in equity; and the 
principal objects there contemplated are, first, to elicit a 
sworn detail of facts, on which the court may adjudge the 
equities; and secondly, to preserve it in an accurate record 
for the use, if needed, of the Appellate Court.” 

‘For this reason it is required in equity that all wit- 
nesses shall be examined before the hearing, and their an- 
swers taken down in writing, so that when the cause comes 

*“What is really wanted, is the oral examination and cross-examination of the 
witnesses; and the assistance of a jury is, as it seems to me, only incidental to this 
important objeet. I forone should be quite as well, and perhaps better satisfied, if in- 
stead of directing issues, the trial of which often miscarries and causes infinite expense 
to the parties, it were competent to this court, in such cases, either to direct an issue or 


to require the oral examination of witnesses to take place before itself, on an issue pre- 
viously defined. The conscience of the court, I should apprehend, would be quite as well satis- 


fied by its own immediate conclusion on the evidence as tt could be mediately throngh the opinion 


of the jury, who in cases of this description are sometimes not altogether free from pre- 


judice.’ Per Mr. Baron Alderson in Barnes vy. Stuart, 1 You. and Col. 139. In Margarescn 


vy. Saxton, 1 You. and Col., 582, the same learned judge says, ‘‘ I wish I had the power 
of examining witnesses in this court. If the parties by consent will give me that 
power which I wish all courts of equity had, I will examine them.” 
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on for decision the judge may not be distracted by the trial 
of separate issues on evidence then brought forward for the 
first time, but may give his undivided attention to the de- 
cree, which the facts admitted or proved will warrant; and 
that, if his decree be appealed from, the Court of Appeal 
may have in an authorized record all the materials upon 
which it is founded.”’* 

“ The trial and determination of disputed issues are not 
the principal objects of evidence in equity, for the nature of 
the question then litigated does not generally give rise to 
such issues.” But all litigation involves disputed issues. 
The question in equity for determination necessarily gives 
rise to disputed issues. Contracts unperformed, trusts de- 
nied or unexecuted, fraud alleged and denied, accidents or 
mistakes asserted, of which the complaint is that the de- 
fendant unjustly avails himself,—are not these disputed 
issues, and of the greatest moment, and are not these the 
usual and ordinary tepics of equity jurisdiction? If there 
he no issue, there is nothing to dispute about. The plaintiff 
alleges a breach of trust. The defendant denies it. The 
plaintiff asserts a fraud to have been committed, or that 
advantage is taken of some mistake or accident. The ex- 
istence of the fraud, accident or mistake are the questions 
in controversy; questions in issue, as much put in issue by 
the answer denying the allegations of the bill as by any 
general issue whatever. When there is no assertion nor 
denial, there is no issue. Then there is nothing about 
which to litigate, unless it be some matter of law arising 
upon the admitted allegations of the bill. If the bill be 
true by the admissions of the defendant, there need be no 
question of evidence. If the answer deny the assertions 
contained in the bill, then and then only is there an issue. 
It is none the less an issue, to the proof of which evidence 
may be required, because the technical issue of the common 
law has not been adopted ; and in lieu thereof, the answer di- 
verging from or denying the allegations in the bill is the 
mode adopted for presenting the grounds of the controversy 
and the facts controverted. 

“The power of sifting and comparing testimony, which 
is the primary requisite at law, becomes comparatively un- 
important in equity.” But if there be disputes; if controver- 
sies arise ; if the evidence be contradictory and conflicting, 


* Adams Equity, 307. 
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— is it not desirable that the contradictory and conflicting 
testimony be sifted and compared, so that the due and just 
measure and degree of credence may be given to the sev- 
eral witnesses, from whose variant and opposing statements 
contradiction and conflict may have arisen. If there be 
opposing and conflicting proof, the special need of sifting 
and comparing exists equally in equity as at law — exists 
whenever and wherever there is conflict and opposition of 
proof — exists whenever and wherever just decision is desir- 
able. When the facts are admitted, then the controversy 
relates only to the law upon the facts as conceded. 

“To elicit a sworn detail of facts on which the court may 
adjudge the equities,” seems to be one of “ the principal ob- 


jects there contemplated.” “A sworn detail of facts,” 


where the facts are not detailed, is all equity pretends to ac- 
complish. A sworn detail, with the indistinctness, incom- 
pleteness, inaccuracy and omission necessarily incident to 
the unsatisfactory and imperfect mode of extraction adopt- 
ed in equity, would hardly seem to be an object. The ine- 
fliciency of the equity mode of extracting testimony con- 
ceded, a sworn detail, thus obtained, would be valueless 
where the evidence is conflicting, for the chancellor never 
sifts or compares evidence, but sends it elsewhere to be 
done. <A sworn detail, when there is no contradiction, is 
a case when the facts are undisputed; when they are dis- 
puted, equity, with its mode of procedure and practice, is 
hopelessly incompetent to ascertain, amid the conflict of con- 
tradictory statements, where the truth may be. 

One of the reasons why written testimony only is used 
in equity, and oral examination of witnesses is forbidden, is, 
“that when the cause comes on for decision, the judge may 
not be distracted by the trial of separate issues on evidence 
there brought forward for the first time, but may give /is 
undivided attention to the decree, which the facts proved or 
admitted will warrant.” But if separate issues arise, why 
should not the judge be distracted by their trial, so far as 
that may be the necessary effect of trying them? What 
shall be the decree, is the final question. The evidence is 
only material so far as it bears upon the decree. Every 
controverted fact may present a separate issue, more or less 
important as affecting the final decision. Whatever and 
however great the distraction of separate issues, it is the 
unavoidable distraction necessarily incident to litigation. 
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If the chancellor is to decide any thing, it is separate issues 
as they may arise, nothing else. Somebody must decide 
them. Is the distraction any the less for a jury than a 
chancellor? And is the distraction incident to determin- 
ing a disputed issue, a reason why it should not be deter- 
mined, or why he whose duty it is to do it should shrink from 
and transfer its performance to others ? 

Another reason assigned is “that if his decree be appealed 
from, the Court of Appeal may have, in an authorized record, 
all the materials on which it is founded.” In other words, 
the reason why proof must be defectively taken is, that it 
may be preserved, and be forthcoming in case of an appeal. 
But why provide for an appeal? This reason only applies 
when there is one. But suppose an appeal, how far and to 
what extent does this reasoning apply? Why take evi- 
dence in a mode admitted to be had because of a possible 
and contingent appeal. If there be an appeal, is that any 
reason for a defective mode of proof before the court from 
whose decision the appeal is taken? Why should the 
record be made from such defective materials? If an ap- 
peal there must be, would it not be better that the court 
of original and appellate jurisdiction should alike have the 
proof extracted in the most reliable and trustworthy man- 
ner for the ends of justice ? 

A rule of evidence without its exceptions utterly incon- 
sistent with the rule itself, would be a legal anomaly. Ac- 
cordingly, at the hearing, witnesses are orally examined for 
the purpose of proving exhibits and for other causes. 
When a reference is made to a master for any purpose, he 
disregards the rules which guide the court whose servant he 
is, and orally examines the parties and witnes-es, whenever 
their testimony is needed for his own instruction. Desir- 
able as correct decision may be on his part, is it any less 
so on the part of his superiors? Desirable as it may be, 
that the servants of the court should receive evidence in 
the best form, is it any the less desirable that the chancel- 
lor should do the same? 

The conclusion is that the existing rules of extracting 
evidence in equity are inconsistent with each other and 
with those of the courts of common law — are at variance 
with, and opposed to the ends of justice, and are intrinsi- 
cally bad; that the chancellor needs the best evidence, ex- 
tracted in the most reliable mode, and that the parties and 
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witnesses should be heard and examined orally before him, 
as at common law, and that he should decide the causes 
submitted to him, instead of shirking responsibility and 
labor by devolving his own duties upon a jury.* 

In other words, whether testimony be desired in equity 
or at law, before a chancellor or a jury, before a chancellor 
or his master, all available and forthcoming proof should 
alike in all cases be received; and being received, should 
be extracted in the most reliable and trustworthy mode. 
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GeorGe O. Brown AND AL. v. THE Hartrorp Fire 
INSURANCE COMPANY. 


The defendant cannot have a judgment non obstante veredicto; he can 
only move in arrest, if the state of the record does not warrant a judg- 
ment upon a verdict for the plaintiff. 

Though in England a court of law protects the title of an equitable owner 
of a chose in action, sued on in the name of the legal owner, only by sum- 
mary proceedings, upon motion, and not upon plea and proof, and what- 
ever is a bar against the plaintiff on the record there bars the action, 
though brought in the name of the legal for the benefit of the equitable 
owner of the claim: yet the law of this court is otherwise; and the 
proper practice here is, to reply the equitable title and notice thereof to 
the defendant, and thus show the asserted bar to be in fraud of his 
rights ; and when thus shown, the bar is adjudged insufficient. 

Where one procures insurance on property held by him in trust, and 
pays the premium as such trustee, and by the express terms of the pol- 
icy the insurance money is made payable, in case of loss, to the cestui 
que trust, and it does not appear that the trustee had any interest in the 
insurance, or any authority from the cestui que trust to adjust the loss, 
or to receive the insurance money, the trustee cannot bring the action 
to recover it. 

If a trustee who has procured such insurance be empowered by the cestui 
que trust to adjust the amount of the loss, and sue for its recovery, he 
may refer to arbitration the question, what is due on the policy, and an 
award pursuant te the submission binds the cestui que trust. 


This was an action of assumpsit on a policy of insurance. 
As the case turned entirely on the particular allegations in 
the pleadings, their substance is here inserted. 

The declaration was, in substance, as follows: 

“ For that the plaintiffs, as trustees of Thomas Brown, as 
aforesaid, on the first day of November, A. D. 1851. were 


*‘‘Enfin, il est recounu que l’audition des témoins, en présence des juges, est la 
voie la plus sare, la seule peut-étre de decouvrir la vérite.” 9 Touil. § 324. 
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interested in a certain stock as contained in their “ Rubber 
Works,” situated on Dorrance street, in said Providence, 
to the value of twenty-five hundred dollars, and so contin- 
ued interested therein as trustees as aforesaid until the 
destruction of said stock by fire, as hereinafter mentioned ; 
and the said defendants afterwards, to wit, on the same 
day, in consideration of a premium in money, then and 
there, to wit, at said Providence, on the day last aforesaid, 
paid to them therefor by the plaintiffs, trustees as afore- 
said, made a policy of insurance upon the stock above de- 
scribed, belonging to said plaintiffs as trustees as afore- 
said, signed by the President and Secretary of said com- 
pany, and countersigned by J. Andrews, then agent of said 
defendants in said Providence, on said first day of Novem- 
ber, A. D. 1851, (which said policy is here in court, ready 
to be produced,) and thereby promised the plaintiffs to 
insure the aforesaid sum of twenty-five hundred dollars on 


said stock above described, from the said first day of 


November, A. D. 1851, at noon, unto the first day of No- 
vember, 1852, at noon, and did therein promise and agree 
to make good unto the assured as aforesaid, their executors, 
administrators, and assigns, all such immediate loss or dam- 
age not exceeding the said sum assured, as should happen 
by fire to said above described property during the afore- 
said period, &c., said amount to be paid to said Thomas 
Brown. And the plaintiffs, as trustees as aforesaid, further 
aver that said policy was from time to time renewed by 
said defendants; and that afterwards, to wit, at said Prov- 
idence, on the first day of November, A. D. 1854, in con- 
sideration of a certain premium, to wit, the sum of 62,5) 
dollars, then and there paid to said defendants by said plain- 
tiffs as trustees as aforesaid, the said defendants then and 
there renewed said policy of insurance in writing, signed by 
the President and Secretary of said company, and counter- 
signed at said Providence on said first day of November, by 
said Job Andrews, the agent of said company in said Proy- 
idence, as aforesaid, and continued said policy in force for 
one year, to wit, from said first day of November, A. D. 
1854, until the first day of November, A. D. 1855, at noon, 
upon the conditions, and subject to all the restrictions and 
limitations, contained and set forth in said policy, and sub- 
ject to all the conditions above set forth, (which said re- 
newal of said policy is here in court, ready to be produced.) 
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And the plaintiffs, trustees as aforesaid, further aver, that 
afterwards, and before the expiration of the time limited in 
said policy as renewed as aforesaid, to wit, on the thir- 
teenth day of April, A. D. 1855, the said stock of goods 
so insured as aforesaid by said defendants was accidentally 
and by misfortune totally consumed by fire.” 


[The declaration averred notice, proof, and the perform- 
ance of all conditions precedent stipulated in the policy, 
and concluded :] 

“ Yet, though requested, and though sixty days after such 
notice and proof of said loss have elapsed, the said defend- 
ants have never paid the sum aforesaid, to the vlaintiffs as 
trustees as aforesaid, nor any part thereof, but uave refused, 
and still do refuse, to pay the same.” 


The first plea, which alone need be given, was as fol’ ws: 
“And the defendants come and defend the wrong and 
injury, when, &c., and say that the plaintiffs their action 
against them the defendants ought not to have and main- 
tain, but from having and maintaining the same ought to be 
precluded and barred, because they say, that after the mak- 


ing of the said several promises in said declaration men- 
tioned, and before the commencement of this suit, viz., on 
the eighth day of May, A. D. 1855, at said Pr ovidence, ‘the 
plaintiffs, and the defendants, and also the Roger W illiams 
Insurance Company, a corporation located in said Provi- 
dence, who had also theretofore made an insurance for the 
plaintiffs, upon the same property named in the plaintiffs’ 
declaration, and in the same sum as the sum named in the 
policy of insurance made by the defendants, submitted 
themselves to the arbitration of Leander M. Ware and 
Hervey Whitman, of said Providence, in relation to the loss 
and damage by fire on the stock of India Rubber and other 
articles designated in the policy of insurance named in the 
plaintiffs’ declaration, and then and there agreed to abide 
by and perform the award of the said Leander M. Ware 
and Henry Whitman, of and concerning the matters afore- 
said. And the defendants further say that the said arbitra- 
tors accepted the said appointment, and after giving duc 
notice to the said parties of the time and place by them 
appointed for meeting the said parties, and hearing their 
several pleas and evidence, met the said parties for said 
purpose, and after hearing them and their several allega- 
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tions and evidence, and duly considering the said matters 
submitted to them, did afterwards, to wit, on the twenty- 
fourth day of May, A. D. 1855, at said Providence, make 
their award of and concerning the premises to them sub- 
mitted as aforesaid, and thereby awarded, ordered, judged, 
and determined in the said premises, that damage by fire on 
the said stock of India Rubber and other articles, desig- 
nated in said policies of insurance insured by the said 
Roger Williams Insurance Company, and the said Hartford 
Insurance Company, to the amount of twenty-six hundred 
dollars, and that one half part of said sum should be paid 
to the plaintiffs by the defendants, in full for the said loss 
and damage sustained by the plaintiffs under said policy 
issued by the defendants. 

And the defendants further say, that the plaintiffs after- 
wards, viz., on the same day, at said Providence, had notice 
of the said award, and thereupon the defendants on the same 
day, at said Providence, offered to pay to the plaintiffs the 
sum of thirteen hundred dollars, being the one half part of 
the said sum of twenty-six hundred dollars so awarded as 
aforesaid to be paid by them, which the plaintiffs then and 
there refused to receive; and from the said day they the 
defendants always have been and still are ready to pay the 
said sum of money to the plaintiffs, and they here produce 
the same sum of money in court, ready to be paid to the 
plaintiffs, if they will receive the same: and this defendants 
are ready to verify. Wherefore they pray judgment if the 
plaintiffs their said action shall have and maintain, and for 
their costs. 

By their attorneys, TILLiInGHAst & BRADLEY.” 


The replication to the first plea was as follows: 

“And the said plaintiffs, as to the said plea of the said 
defendants, by them first above pleaded, say that the said 
plaintiffs, by reason of anything in that alleged, ought not 
to be barred from having or maintaining their aforesaid 
action thereof against the said defendants, because they 
say, that in and by the terms and provisions of the said 
policy of insurance, made and issued by the said defendants 
to the said plaintiffs, they the said defendants therein and 
thereby promised and agreed to and with the said plaintiffs 
to pay the said sum of twenty-five hundred dollars, the 
amount thereby insured against loss or damage by fire, to 
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Thomas Brown, therein named, he the said Thomas Brown 
at said time having an interest in said property thereby 
insured, to the full amount of the said twenty-five hundred 
dollars, and secured by mortgage thereupon, to the knowl- 
edge of said defendants, as will appear by said policy, in 
court ready to be produced. And the plaintiffs aver that the 
said sum of twenty-five hundred dollars, the amount therein 
and thereby insured by the said defendants in said policy 
of insurance, belonged to and ought to have been paid to 
the said Thomas Brown, he the said Thomas Brown at the 
time of said fire being interested in said property thereby 
insured, by mortgage upon the same to the full amount in- 
sured thereon by said policy by the said defendants, as by 
them agreed in said policy of insurance; and that the said 
Thomas Brown did not submit the matters and things in 
the defendants’ said plea mentioned, to the arbitrament 
and award of the said Leander M. Ware and the said Henry 
Whitman, nor is the said Thomas Brown made a party 
thereto: and this the said plaintiffs are ready to verify. 
Wherefore they pray judgment, and their full damages 
which they have sustained in this behalf to be adjudged to 
tbem, and for their costs. 
By their attorney, T. A. JENCKES.” 

Upon this, issue was taken that Brown was a party to 
the submission. 

The jury found that the said Thomas Brown, in the said 
pleadings mentioned, did not submit the matters and things 
in the defendants’ first and third special pleas mentioned, 
to the arbitrament and award of the said Leander M. Ware 
and Henry Whitman, and that the said Brown was not a 
party to said submission. 


After verdict the following motion was filed: 

“The defendants in said cause move for judgmentin their 
favor upon the verdict of the jury on the first and third 
special pleas in said cause. 
By their attorneys, 


TILLINGHAST & BRADLEY.” 


Curtis, J.— The defendant moves for a judgment non 
obstante veredicto. Such a judgment may be rendered in 
favor of the plaintiff, when the cause of action shown by 
the declaration is confessed by the plea, and no bar pleaded. 
But a defendant cannot have such a judgment. He can 
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only move in arrest of judgment if the bar shown by the 
plea be sufficient, and the matter found by the verdict does 
not answer it. Smith v. Smith, 5 Wend. 468; Schemerhorn 
v. Schemerhorn, 5 ib. 513; Bellows v. Shannon, 2 Will, 86. 

Still, this motion may be treated as a motion by the 
defendant to arrest the judgement, as was observed by the 
court in the case above cited from 5 Wend. It is, in effect, 
a motion to arrest the judgement for the plaintiff, and render 
one for the defendant; and though the latter cannot be 
done, it is necessary to consider whether or not the former 
should be ordered. 

The ground taken by the defendant's counsel at the argu- 
ment was, that as the first and third pleas showed a sufh- 
cient bar as against the plaintiffs, on the record, it was not 
competent for them by their replication to show that a 
third person had an equitable interest which ought not to 
be affected; that the award barred the action by these plain- 
tiffs, and therefore barred it as it respects every third per- 
son, whatever his equitable interest might be, so long as 
he should pursue his rights in their names. The authorities 
cited show this to be the rule in Westminster Hall. Gibson 
v. Winter, 5 Ad. and El. 96: Wilkinson v. Lynde s T Mee. 
and W. 81: Phillips vy. Claggett, 11 ib. 84. For though the 
courts of law there will protect the title of the equitable 
owner of a chose in action, by refusing to receive a plea 
which is in fraud of his rights, they will not allow those 
rights to be shown, by way of replication, to what is a good 
plea in bar of the action of the plaintiff, nor will they per- 
mit those rights to be relied on at the trial. But the prac- 
tice, not only of the courts of the United States, but, | 
apprehend, of most other courts in this country, is other- 
wise. In Welch v. Mandeville, 1 Whea. 232, the defend- 
ant pleaded a settlement with the plaintiff of a former suit 
for the same cause of action. The plaintiff replied an 
assignment of the claim to a third person, with notice 
thereof to the defendant before the alleged settlement, and 
that such third person was prosecuting this action for his 
own benefit in the name of the plaintiff. The defendant 
demurred. The Supreme Court held the replication good. 
A similar decision was made by Mr. Justice Washington in 
Corser v. Craig, 1 Wash. C.C. R. 424: and by the Supreme 
Court of New York, in Briggs v. Dorr, 19 John. R. 95. 
In Jones vy. Witter, 13 Mass. R. 304, the Supreme Court of 
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Massachusetts allowed the equitable title and notice of it 
to be shown at the trial, in answer to a defence of payment 
to the plaintiff on the record. In Warren v. Emerson, 1 
Curtis’s C. C. R. 239, this court allowed the defendant to 
avail himself of his equitable ownership of the claim to 
defeat the plaintiff's action thereon. 

Many other cases might be cited, but these are sufficient 
to show that if it appears from the record that the suit is 
rightly brought in the name of the plaintiff, for the benefit 
of a third person, and is not barred as against him, the 
judgment should be rendered on the verdict, although as 

against the nominal plaintiff the action is barred. 

The first question therefore is, whether it appears from 
the record that the suit is rightly brought in the name of 
the plaintiffs. 

‘he case shown by the declaration is, that the plaintiffs, 
as trustees for one Thomas Brown, being interested in 
certain goods, obtained a policy of insurance thereon to be 
underwritten by the defendants, in consideration of a certain 
premium paid by the plaintiffs as such trustees; and by the 
policy the defe ndants promised the plaintiffs to make good 
the loss by fire which might happen to the goods, by paying 
the amount of such loss to the said Thomas Brown; that a 
loss had occurred, and had been duly notified to the defend- 
ants, and all conditions precedent stipulated by the policy 
complied with, but the defendants had not paid the loss to 
the plaintiffs. 

The question is, whether the plaintiffs can, upon this state 
of facts, maintain an action in their own names to recover 
the amount of the loss. 

[t does not appear that they had any interest in the prop- 
erty or in the insurance, except as trustees; they held the 
property and paid the premium in that capacity; by the 
express terms of the policy the amount of the loss was 
made payable to their cestui que trust; and it is not averred 
that they were empowered by him fo bring the action. 
Though it is sometimes true, that where insurance is ef- 
fected by an agent or trustee in his own name, for his prin- 
cipal or cestui que trust, the former may maintain the action, 
he cannot do so where it appears he has no interest in the 
insurance, and no authority from his principal or cestui que 
trust to sue, and the policy expressly makes the money pay- 
able to the principal, or cestui que trust. Iteed y. The Pacific 
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Insurance Company, 1 Met. 166. In such a ease the sole 
beneficial promise is, at all events, made to the principal, or 
cestua que trust; and though the agent or trustee stands as 
nominally insured in the policy, yet the face of the policy, 
as well as the substantive facts dehors the policy, show 
that the right of action is not in him. And if the court 
were to render a judgment in favor of the agent or trustee, 
it could not be a bar to another action for the amount of 
the same loss, brought by the party to whom, upon the 
facts, as well as upon the face of the policy, the money act- 
ually belongs. 

[ am therefore of opinion that it does not appear, upon 
the face of this record, that the plaintiffs had the legal right 
of action in their own names, on this policy. I think the 
action should have been brought, in the case stated by the 
declaration, by the person to whom, by the terms of the 
policy, the money was payable, who alone was interested in 
the insurance, and who had not authorized the suit. (See 
Jeffe rSsOn V. Cotheal, 7 Wend. 72; Farrow vy. Commonwealth 
Insurance Company, IS Pick. D9 5 2 Phil. Ins. $ 1971.) 

But if this were otherwise, [do not think the plaintiffs’ 
claim to a judgment on this record could be sustained. If 
we assume that the plaintiffs, as trustees, were empowered 
to adjust and sue for this loss, without any further authority 
from their cestu: que trust, how can we declare, upon this 
record, that they were not also empowered to refer to ar- 
bitrators the question, what amount was due. The select- 
men of a town, ( Boston vy. Brazer, 11 Mass. R. 449; Diz v. 
Dummerston, 19 Vt. R. 262) or the agents of a town ap- 
pointed to prosecute or defend against a claim, (Buckland 
v. Conway, 16 Mass. R. 396; Schojf v. Bloomfield, 8 Vt. R. 
472,) an executor or administrator (Jones v. Dyer, 16 Ala- 
bama R. 221) or guardian (Weston vy. Stewart, 2 Fairf. 326; 
Weed v. Ellis, 3 Caine’s R. 253) may submit to arbitration 
the matters under their charge. So it has been held by 
the Supreme Court (Alexandria Canal Company v. Swaim, 5 
How. 83) that power to sue and be sued includes power to 
submit to arbitration; and that power to agree on the 
price of land embraces a power to arbitrate its price. Now 
the submission to arbitrators of the question what is due 
under a policy of insurance, is not only a legal mode of 
ascertaining the amount, but it is not unusual in practice, 
and Ido not remember ever seeing a policy of insurance 
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which did not expressly stipulate for such submission. If 
therefore, it be assumed, that the plaintiffs, as trustees, had 
power to adjust and collect this loss, and to sustain a suit 
for it in their own names, how can I say, from anything 
which appears on this record, that they had not power to 
adjust the amount of the loss by an arbitration; and if 
they had, the failure to obtain the consent of the cestui qu 
trust, which is the matter found by the jury, becomes im- 
material, and the plea of a binding award remains unan- 
swered. 

There is one other view of the record. The plaintiffs 
insist that the award was not binding because the assent of 
the cestui que trust to the submission was not obtained, But 
they do not show any assent of the cestui que trust to this 
suit. Nothing ap pears to prevent him from instituting a 
suit at any moment in his own name to recover this loss. 
Upon the allegations of this record it was his interest 
which was covered, his money which was paid for the pre- 
mium, and the loss is made payable to him. 

If the award was not binding, for want of his consent, 
how can he be bound by a judgment in this case? no con- 
sent to have his rights tried and determined in this action 
being shown. 

Upon the whole matter, my opinion is that the judgment 
must be arrested. 

Jenckes, for the plaintiffs. 

Tillinghast and Bradley, contra. 


Georce W. Cross r. Marta Louisa ANDRE De VALLE 
ET AL. 


Bill was filed by a devisee for the destruction of certain previous estates 
and interests, which the will attempted to confer on other parties, on the 
ground of the alleged alienage and illegitimacy of such parties. Held, 
that the court cannot, under the 49th rule, safely or properly allow 
such parties to be represented by trustees; but in the exercise of the 
discretion conferred by the last clause of the rule, should not proceed 
without giving them opportunity to become effectually parties to the 
suit, and to be heard therein. 


This was a bill by George W. Cross, a citizen of the 
State of Louisiana, the scope of which is to obtain a con- 
struction of the will of the late Thomas Lloyd Halsey, of 
the city of Providence, and a decision respecting the legal 
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effect of its provisions. It appears that the testator, having 
a large real and personal estate, made the will, which has 
been duly admitted to probate, by which he devised all the 
residue of his property, after certain pecuniary and specific 
legacies, unto John C. Brown and Moses B. Ives, in trust, 
among other things, to pay the rents and income of the res- 
idue of his property to his daughter, Maria Louisa De Valle, 
wife of Raimond Pasquel De Valle, who was born at Buenos 
Ayres on or about the tenth day of November, 1823, during 
her life ; and as to certain specified estates, and one moiety 
of such residue, to the eldest male issue of his said daugh- 
ter living at her decease, who shall then have arrived, or 
when he should arrive at the age of twenty-one years, upon 
condition, however, either precedent or subsequent, that he 
should adopt the name of Halsey, and take up his residence 
in the United States, within five years after he should be- 
come twenty-one years of age; with limitations over to the 
second and other sons, on the failure of those prior in age 
to take; and also to daughters, all sons failing to take; 
and both sons and daughters failing to take, then to the 
plaintiff Cross. 

The bill alleges that the defendant, Maria Louisa De Valle, 
if the daughter of the testator, was illegitimate. That she 
and her children are all aliens, and consequently incapable 
of taking, under the will of the testator, any interest in his 
real estate. That the bequests and devises to the eldest 
and other sons, and to the daughters of the said Maria, are 
void for remoteness. That the bequest and devise to the 
complainant were limited to take effect in case those to the 
children of the said Maria should fail; and that, conse 
quently, the bequest and devise to the complainant is to be 
accelerated, and the others declared void. And it prays for 
a decree requiring the trustees to convey the property to 
him, to be held in his own right. The trustees and the 
collateral heirs at law and next of kin of the testator are 
made parties, have been served, and have appeared. Maria 
De Valle and her husband are also named as parties, and 
process is prayed against them; also against their children, 
without naming them, if they should come within the reach 
of process; “and in the meantime to be directed to Thomas 
A. Jenckes, for service of the same upon him, in substitu- 
tion of the said Thomas A. for them or such of them as are 
represented by him in the matters embraced by this bill of 
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complaint; and also to be directed to the said Pedro A. 
De Valle.” In another part of the bill, Pedro A. De Valle 
is named as one of the children of the said Maria. A sub- 
peena has been served on Pedro A. De Valle, but he has not 
appeared. From the date of his mother’s birth, mentioned 
in the will, it seems to be quite clear that he must be a 
minor; but no motion had been made respecting him. 


The following order was made for a substituted service: 
Ordered, that service of this subpoena upon the within 
named Raimond and Maria Louisa, and upon their children, 
except Pedro A. De Valle, be made upon the within-named 
Thomas A. Jenckes, as their attorney, in substitution for 
them, subject to all exceptions in law and fact at the hear- 

ing or otherwise. JOHN PITMAN, 
District Judge U.S. for R. I. District. 


Mr. Jenckes filed the following motion in writing: 
Rule Day, December 3d, 1855. 
Thomas A. Jenckes, upon whom a subpeena in said suit 
has been served, appearing solely for the purpose of making 
this motion in his own behalf, and not as solicitor for any 
other person, moves the court that the said service as to 
himself be vacated and said process quashed, because it 
appears in and by the bill and exhibits in said case that he 
has no interest, actual or contingent, in any of the matters 
to which said bill relates; and that such service, if intended 
as service, upon Raymond P. De Valle and Maria Louisa 
Andrea De Valle and their children, be quashed and de- 
clared void and insufficient to require them to appear and 
answer to said bill, inasmuch as it does not appear by said 
bill that he, the said Thomas A. Jenckes, is the attorney of 
said parties in this suit; and nothing is shown therein and 
nothing exists which will authorize or require him to take 
upon himself the defence of this suit. T. A. JENCKES. 


The executors and trustees demurred to the bill, and 
among other objections insisted on want of parties. 


Curtis, J.—No foundation for the order for a substi- 
tuted service on Mr. Jenckes appears; and it cannot have 
any effect to bring any party before the court. 

The question is, whether the court can or ought to pro- 
ceed in the absence of Maria L. De Valle and her children. 
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Independent of the forty-ninth rule, this would not admit 
of a moment’s dovbt. Their interests are not only neces- 
sarily affected by any decree the court can make, but they 
are the sole subjects of the controversy. Unless the 49th 
rule has changed the law of such a case as this, they are 
indispensable parties, without whom the court can make no 
decree. Naming them as parties to the bill, and praying 
process against them when they are out of the jurisdiction, 
and no service of process has been made, rendering it their 
duty to appear, does not enable the court to proceed. 
Brown v. Blount, 2 Russ. and M. 83, and the cases there cited ; 
Shields v. Barrow, 17 How. 130; Dandridge y. Custis and al. 
2 Pet. 370. 

W hat I have to consider, therefore, is whether the 49th 
rule applies to this case. That rule is as follows: “In all 
suits concerning real estate, which is vested in trustees by 
devise, and such trustees are competent to sell and give 
discharges for the proceeds of the sale, and for the rents 
and profits of the estate, such trustees shall represent the 
persons beneficially interested in the estate, or the proceeds, 
or the rents and profits, in the same manner and to the 
same extent as the executors or administrators in suits 
concerning personal estate represent the persons beneti- 
cially interested in such personal estate; and in such cases 
it shall not be necessary.to make the persons beneficially 
interested in such real estate, or rents, and profits, parties 
to the suit: but the court may, upon consideration of the 
matter at the hearing, if it should so think fit, order such 
persons to be made parties.” The rule does not enable 
such trustees to represent those interested in the real estate 
in all cases; but only in the same manner and to the same 
extent as executors or administrators represent those inter- 
ested in suits respecting personal estate. Now it is true that 
executors and administrators, generally, represent pecuniary 
legatees in suits by third persons, making demands on the 
personal estate. It is th cir duty to resist all unfounded 
claims, and they are clothed by the law with ample powers 
todo so. But it does not follow that there may not be 
cases where a question arises directly between a legatee 
and a third person, of such a nature that the court ought 
not to be satisfied to allow the executor or administrator 
to represent the legatee. The case of the Marquis of Hert- 
ford v. The Countess de Zichi, 9 Beav. 11, was such a case. 


VOL, XXI.— NO. XII. 47 
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Asd in my opinion the case at bar is stronger than this 
one in the 9 Beav. Here the controversy is directly be- 
tween the complainant and Maria L. De Valle, named in the 
will as the daughter of the testator, and her children. The 
sole object of the bill is the destruction of interests 
which the will attempts to confer on them. Their title is 
denied on the two grounds of their alienage and the illegiti- 
macy of Maria L. De Valle. I entertain doubt whether these 
trustees can safely and properly be allowed to represent 
Mrs. De Valle and her children, for the purpose of litigat- 
ing, in their absence, the question of her legitimacy, or the 
status of herself and her children in respect to citizenship. 
It may be said that it will be the duty of the trustees to 
give Mrs. De Valle and her children notice of the suit, and 
obtain from them the information necessary to de fend it ; 
and that it must be presumed they will perform this duty. 
Be it so. But this does not meet the difficulty. Have not 
Mrs. De Valle and her children a right to the benefit of 
their answers, as evidence in the cause, respecting any facts 
within their personal knowledge? It is true neither of them 
can have personal knowledge of the marriage of the testa- 
tor, if there was a marriage, and it preceded Mrs. DeValle’s 
birth ; but for aught I can know, she may have been made 
legitimate by a marriage with her mother after her birth, 
and within her personal knowledge; and however this may 
have been, it is not safe to assume that she has not personal 
knowledge of facts bearing directly on the question of her 
own legitimacy; and therefore, if this be a case within the 
49th rule, as I am of opinion it is, it seems to me to be one 
where I am bound to exercise the discretion conferred by 
the last clause of the rule, and take such order that Mrs. 
De Valle and her children shall, at least, have opportunity 
to become effectually parties to the suit, and to be heard 
therein, before | make any decree affecting their interests. 

I am therefore of opinion that an order should be entered, 
that the cause stand over, with liberty to serve on Mrs. 
De Valle and her husband, if living, and on each of her 
children, a copy of the bill, to the end that they may appear 
and become parties, if they shall think fit. And let some 
day of appearance be named, which will allow reasonable 
opportunity to appear, after the service made. In respect 
to the person already served, who is said to be one of her 
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children, if he be a minor, a proper petition should be pre- 
sented to appoint a guardian ad litem. 

Jenckes, for the trustees. 

Paine, for Cross. 

George Wood, (with whom was Curry,) for the collateral 
heirs. 


JOSEPH SmiTH v. THEODORE SCHROEDER. 


Defendant conveyed to plaintiff certain mills, together with all mac ‘hinery 
apparatus, &e. “now on said premises or removed for the purpose of 
being re paired.” Held, if the defendant led the p jlaintiff to believe 
that certain machinery was on the premises, and having induced him to 
contract for the same, secretly removed it to prevent its passing by the 
deed ; that he would be estopped from claiming that it did not so pass, 
in an action of trover by the plaintilff. 

Such representation though true when made, yet must be taken as con- 
tinuing up to the execution of the deed. 

It is competent to show the general authority of the defendant’s clerk, 
now deceased, who furnished schedules of the property, as tending to 
show that he did so with the knowledge of his principal. 


This was an action of trover, for a quantity of print rolls, 
tried before Pitman, J., at the last November term. The 
plaintiff claimed title under a deed from the defendant, which 
conveyed to him certain lands and mills, particularly de- 
scribed in the deed, “ together with all the machinery and 
parts of machinery, apparatus, tools, implements and uten- 
sils of every description, now on said premises or removed for 
the purpose of being repaired.” The plaintiff offered evi- 
dence tending to show that the defendant represented to 
the plaintiff, as part of the inducement to the purchase, that 
the rolls were a part of the machinery of the print works 
formerly standing on the premises described by the deed, 
which had been consumed by fire, and that in point of fact 
they were actually a part thereof, and necessary to the ope- 
ration of print works; but it appeared that a short time 
before the deed was executed, the defendant, without the 
knowledge of the plaintiff, removed them from the premises 
to a barn standing on land simultaneously conveyed to the 
plaintiff by the defendant to the plaintiff by another deed, 
though embraced in the same contract by which the prem- 
ises first mentioned were purchased. 

The judge instructed the jury as follows: 

In this case the plaintiff seeks to recover of the defend- 
ant, the value of certain copper rolls, which he says were 
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purchased by him of the defendant, in June, 1855, and the 
evidence of which is contained ina deed of the lot and water 
privilege on which the Manchester Print Works stood to- 
gether with all the machinery, &c., (using words broad 
enough to cover these rolls,) but after language very com- 
prehensive, and which was well calculated to make the 
plaintiff suppose that they conveyed every thing in the 
shape of tools and machinery which had belonged to the 
print works, and which had been saved from the fire which 
had consumed the building, there followed this description 
— “now remaining on the premises or removed elsewhere 
for the purpose of repairing.” It is contended by the de- 
fendant that at the date of this deed these copper rolls 
were not on the premises; but had been removed from the 
same, but not for repairing, being in the barn of the de- 
fendant, in the neighborhood of the premises, for no such 
purpose. 

From the evidence which has been admitted in this case, 
though objected to by the defendant, it appears that certain 
copper rolls, after the fire, were put in a house standing on 
these premises, where they remained for some time. The 
fire was in December, 1854,—the rolls remained there 
until the last of February or first of March, 1855. That at 
the time of this fire the plaintiff, having had previous deal- 
ings with the defendant, and having furnished him with 
lumber and coal, there was a balance due from the defend- 
ant to the plaintiff, of $7,000. That the defendant being 
unable to rebuild the print works without assistance, there 
had been negotiations between the plaintiff and the defend- 
ant to induce the plaintiff to advance a sum sufficient for 
the purpose, or to rebuild them himself, upon such consider- 
ation as was agreed upon between him and the plaintiff! — 
One of the plaintiff's witnesses, Oliver Allen, swears that he 
was in the employment of Mr. Smith, the plaintiff, in Febru- 
ary, 1855, and June, 1856, — that in the spring of 1855, at 
the time when Smith meant to rebuild the Manchester print 
works, he wanted an inventory of the property remaining 
at the works, that he might know how he should be secured ; 
that he applied to Mr. McCabe, since dead, the clerk of the 
defendant for this information; that Mr. Schroeder was not 
with plaintiff at this time; that afterwards Mr. Me Cabe 
brought a schedule to the plaintiff which was headed “ in- 
ventory of the property at the Manchester print works, after 
the fire and now remaining.” 
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That in this inventory was 17,150 Ibs. of 
copper rolls, valued at ‘ - - $4,802 00 
And handkerchief rolls, valued at . - 111 32 
In all $4,915 32 

That Mr. Me Cabe requested the witness to copy the same 
leaving out the valuation, which the witness did, and handed 
the copy to Mr. Mc Cabe; the original the witness put into 
the plaintiff’s desk ; it was not in the handwriting of Mr. Me 
Cabe or of the defendant, and the witness did not know in 
whose handwriting it was. 

There is other evidence in the cause to show that Mr. 
Me Cabe was the principal clerk and bookkeeper of the 
defendant at this time, and that he had been in the habit 
of transacting out of door business for the defendant, and 
gave written orders to teamsters for goods for the works, 
signed with his own name for the defendant. 

From these facts, it is for you to infer whether Mr. Me 
Cabe in giving this information to the plaintiff acted as the 
agent of the defendant; and whether it is likely that Mr. 
Me Cabe would have furnished this inventory without com- 
municating with the defendant. If you believe that the 
defendant had no knowledge of this communication to the 
plaintiff, then he is not accountable for the same. But you 
must exercise your common sense in this matter, and if you 
think it very improbable that in a transaction of this na- 
tu e, Me Cabe acted without the knowledge of the defend- 
ant, at the time or immediately afterwards, and that with- 
out such knowledge on the part of the defendant it is not 
probable he would have given this paper to the plaintiff, 
which was not in his own handwriting, then you ure war- 
ranted in drawing the inference that Me Cabe in so doing 
acted as the agent, and with the knowledge of the defend- 
ant, and then the defendant is bound in the same manner as 
if he had made the communication to the plaintiff himself. 
The plaintiff had every right to suppose, from the character 
of Me Cabe, and the nature of the transaction, that it came 
from the defendant to him, and from the evidence of other 
persons, who testified that in the spring of 1855, this in- 
ventory or asimilar one was shown them by the plaintiff, who 
wished them to see if the valuation of the articles contained 
therein was correct, it would appear that the plaintiff con- 
sidered it a paper of more consequence than it would have 
been if it had been the mere representation of Mc Cabe. 
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But as the representation of Mc Cabe as the clerk of 
the defendant, the plaintiff was authorized to believe that it 
was a true representation, and therefore if it was not true 
it was well calculated to deceive him. 

By the testimony of persons employed by the defendant, 
it appears that a large number of copper rolls in February 
or March, 1855, were taken by them, and carried from 
the house on the premises conveyed by the deed of the de- 
fendant to the plaintiff, to the barn of the defendant, not 
far from the print works. And there is the testimony of 
two witnesses, who swear that the defendant told them that 
he had removed these rolls that they might not be included 
in the deed from him to the plaintiff. Was it necessary that 
he should do this to prevent them from being included in this 
deed? It took a part of two days in very bad wheeling (as 
the witnesses say,) to remove these rolls from the premises, 
when a very few words would have accomplished the pur- 
pose if the defendant had raised no expectation in the 
plaintiff that they were to be conveyed to him. The deed 
might have said, all the machinery, tools and other appara- 
tus, &c., except the copper rolls. But if the defendant knew 
that the plaintiff expected that every thing contained in this 
inventory was to have been conveyed to him, and consider- 
ing the object which the defendant had in view to induce 
the plaintiff to rebuild these works, and the danger of pre- 
venting him from doing so if he was informed that these rolls 
would not be conveyed to him, it would be necessary that 
the rolls should not be excluded from the deed by words 
which the plaintiff could read and readily understand, but 
by acts of which the plaintiff should be kept in ignor- 
ance, and by words not calculated to excite, but rather to 
lull suspicion; and with a limitation connected with what 
the defendant knew he had done, he hoped to exclude them 
from the deed, whilst the plaintiff supposed they were in- 


cluded within it. Thus very large expressions are used in 


reference to machinery, tools, &., and though limited by 
the description, — “on the premises or removed for repair- 
ing.” — If Mr. Smith had been induced to search, and did 
not find them on the premises, of which there is no evi- 
dence that he did, he might still believe them as included 
within the description of * removed elsewhere for repairing.” 
Now if the defendant removed these rolls for the pur- 
pose of thus deceiving the plaintiff, he shall not be suffered 
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to take advantage of his own wrong, but as it is a rule of 
law, that in case of any ambiguity, a deed is to be taken most 
strongly against the grantor, more especially where the dif- 
ficulty arises from the act of the grantor, by which he in- 
duces the grantee to believe that the property in dispute 
was conveyed by the deed, and was in the situation de- 
scribed by the deed; then it shall be so construed, and the 
contract shall be executed in the sense in which it was un- 
derstood by the grantee, and in which the grantor believed 
the grantee understood it. 

It is true that the grantee may avoid such fraudulent 
contract, and sue for damages. But if the grantor is not 
able to respond in damages, or the grantee having carried 
the contract into effect on his part, has no other remedy 
but to claim the property which he thus purchased; he may 
sue upon the contract which is thus proved, and the fraud 
of the defendant shall not and ought not to avail him in 
his defence. 

The testimony is, that afterthe works were built and leased 
by the plaintiff to the defendant, 110 copper rolls were brought 
by the defendant to the works, which from their appearance 
had been in use before; and after the defendant failed, he took 
them away on the 17th of September last, as the witness 
understood. Mr. Patterson, the witness, was an engraver 
there; he went to dinner, and when he returned he found no 
rolls there; he says he made inquiry, and was informed 
they were in the defendai.t’s cellar. If you believe these 
were the rolls in the controversy, and that the ‘y belonged to 
the plaintiff, then this was a wrongful taking, and needed 
no demand to prove a conversion, and you can give interest 
if you find for the poasnt if, upon the value of these rolls 
from the 17th of Se ptember last. 

The verdict being for the plaintiff, the defendant moved 
for a new trial for causes mentioned in the opinion of the 
court. 

Curtis, J, — The first and most comprehensive objection 
made to the rulings of the judge at the trial is, that the 
title of the plaintiff depends upon the deed which was put 
in evidence; that this limits him to such machinery as was 
actually on the premises at the date of the deed, or 
had then been removed therefrom for repairs; and that 
instead of leaving to the jury, the question whether the 
rolls were then on the premises, or had then been removed 
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for repairs, the judge left it to them, in substance, to in- 
quire whether the defendant led the plaintiff to believe the 
rolls were on the premises, and having induced him to eon- 
tract for them with the other property, secretly removed 
them in order to prevent them from passing by the deed ; 
and that if this was so they were to be deemed, to be in- 
cluded in the deed. 

I am of opinion this instruction was correct. 

The law is settled, certainly in this court, by the cases 
of The Philadelphia W. § B. Railroad Co. vy. Howard, 13 
How. 307, and Hawes and al. y. Marchant and al., 1 Curtis’ 
C. C. R., 136, as it previously was in England, by the cases 
of Pickard y. Sears, 6 Ad. and El., 469, Coles v. The Bank 
of England, 10 Ad. and El., 437, Freeman vy. Cook, 2 Exch., 
654, and as it has been held in several State courts of the 
highest respectability, that if a party wilfully misrepresents 
a state of things, and induces another to act on a belief in 
the truth of his representation, and that person does so act 
upon it to his prejudice, the party who makes the misrepre- 
sentation is precluded from showing it to be a misrepre- 
sentation; as against him it is, in judgment of law, true. 
This case falls under that rule; for though when the de- 
fendant originally represented the rolls to be on the pre- 
mises, they were there, this representation, not having been 
withdrawn, must be taken to be a continuing representation 
and operative at the very time of the contract, when the 
defendant knew it to be false, and must have designed to 
mislead the plaintiff, because he himself had previously re- 
moved the rolls. 

This disposes not only of the objections to the instruc- 
tions of the court to the jury on this part of the case; but 
also the exceptions taken to the admission of evidence 
respecting it; and among others, of the exception on ac- 
count of the admission of other deeds made by the defend- 
ant to the plaintiff, simultaneously with the deed in ques- 
tion. 

These, in connection with the other evidence, had a legi- 
timate tendency to satisfy the jury of the fraudulent pur- 
pose of the defendant; the argument being, that he resorted 
to three deeds of conveyance instead of one, so that he 
could avail himself of the limitation in the description of 
the machinery conveyed, requiring it to be on the premises 
described in that deed. The other deeds were therefore, 
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proper to be known to the jury, who might consider them 
part of the defendant’s scheme of fraud. 

The other ground relied on was that the evidence of the 
authority of Me Cabe to exhibit the schedule to the plaintiff 
was not competent. 

It appeared in evidence that Me Cabe was not only the 
principal clerk and bookkeeper of the defendant, and also 
conducted some of his out-door business; but that he actu- 
ally conducted, on the part of the defendant, the negotia- 
tions which resulted in the sale in question. And so far 
as appeared, he alone conducted them, without the interven- 
tion of the defendant. It was therefore proper to leave it 
to the jury to find whether, when Me Cabe, in the course of 
the negotiations, furnished a schedule of the property, he 
did so with the knowledge and consent of the defendant. 
It was not incompetent for the jury to infer from the cir- 
cumstances, that the principal was actually cognizant of the 
act of his clerk in taking so important a step in the nego- 
tiations as to furnish a schedule of the property to be sold, 
the clerk himself beine dead at the time of the trial, 
the defendant and his principal clerk being, from their re- 
lation, in daily communication with each other while the 
negotiations were going on, and the defendant having acted 
on the result of the clerk’s negotiations, of which this sched- 
ule formed an essential part. 

The motion for a new trial is overruled, and judgment 
must be rendered on the verdict. 

Jenckes, for plaintiff. 

Cozzens and Bradley, contra. 


Supreme Court of Vermont. Franklin County, January, 1859. 
AustTIN v. BIRCHARD. 
Trustee’s right to sue on negotiable paper. 

The mere trustee of the party in interest may sue upon 
negotiable paper, without ever having had the formal deliv- 
ery of the paper. All that is requisite is, that he produce 
the paper on trial. The law then presumes the suit brought 
by consent, and for the benefit of the party in interest; 
and if he retained the paper in his own hands until the 
trial, that it was for the use of the party in whose name 
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the suit is brought. It is only requisite that the suit be 
brought by consent of the party in interest, so as to bar his 
right to bring a future action. It is only upon this ground, 
and to this extent, that the defendant is allowed to raise 
this question for his own protection. 











Ropsins y. PACKARD. 


Trover — Promissory note — Damages. 





In trover for promissory notes of third parties, the value 
of the notes is the rule of damages. But when the notes are 
executed by defendant, the plaintiff is entitled to recover the 
amount due upon them. So too, when the notes were secured 
by mortgage upon land, which had been conveyed to defend- 
ant, subject to the mortgage, and which he was therefore 
bound to redeem, and which he had stipulated to do, it was 
held, that he was liable for the full amount due upon the 
notes, although the defendant’s promise to pay them was 
not in writing. 












Hrer v. BOARDMAN. 






Ti respass — Eviction — Seizin and Disseizin. 





As against the owner of unoccupied land, or one who 
is in possession of land, claiming as owner, whether actually 
or constructively, the acts of a stranger upon the land, 
although under color of title upon record in the proper 
office for the registry of land titles, do not amount to an 
eviction until they positively exclude the owner or former 
occupant from his possession; but they are to be regarded 
as mere acts of trespass. 

And if two surveys lap upon each other, the party first 
going into possession under color of title will extend his 
seizin as against every one but the real owner, to the lim- 
its of the survey under which he enters. And one entering 
upon the other survey, under color of title merely, will not 
disseize the occupant under the former survey, so far as 
the surveys lap. 




















BACKMAN v. MUSSEY. 





Contract — Intoxicating liquors — Delivery out of State. 
One who sends his agent into this State to contract for 


the sale of spirituous liquors, contrary to the statute, can- 
not recover the price, although the liquors are delivered out 
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of the State, to common carriers, and where it is not against 
law. 

But if such agent merely say to defendant that if he 
should desire to purchase more liquors, he can order them 
through the post office, which he accordingly does, he will 
be liable to an action for the price. 

Woop v. Appison County Mutuat Fire Insurance Co. 
Insurance — Extension of policy. 

Where a store of goods belonging to a partnership is 
insured in a given amount, as a standing insurance, and one 
of the partners deceases, and the policy is extended by oral 
contract to the survivor, and premiums from time to time 
accepted, until a loss occurs, the company are liable. This 
extension of the policy may be shown by circumstantial evi- 
dence merely, without any express and formal notification 
by the company or its directors. 


SAxTon vy. Bacon. 
Negligence — Defect in fences — Remote consequence. 
Where horses of the plaintiff escape into defendant’s 
field, through defect of defendant’s fence, and are there 
gored to death by defendant’s bull, depasturing in his field: 
Held, that defendant is not liable for the loss of the horses, 
unless, from what he knew of the habits of his bull he might 
reasonably have expected that the consequences of lcav- 


ing his fences thus out of repair would be the destruction of 


plaintiff's horses. Unless that be shown, the destruction of 
the plaintiff's horses is to be regarded as too remote to be 
fairly considered the natural and legal consequence of de- 
fendant’s neglect. 


Hayarp v. CoamBers & ALLEN. 
Principal and surety — Contract to delay payment. 


A contract to delay the collection of a debt, between the 
creditor and the principal debtor, to exonerate the surety, 
must be absolute in its terms. But it is not indispensable 
to that effect, that it should be capable of barring an action 
for the collection of the debt. It is sufficient if it be such 
a contract to stay the collection as may be enforced in 
equity, by injunction, or will afford the foundation of an 
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action to recover damages for not delaying the collection 
according to its stipulations. 

But it is now pretty generally held that any valid contract 
to delay the collection of a debt for a given time, may be 
urged as a temporary bar of an action brought in violation 
of the contract. 


WILLARD v. GoopRICH. 
Sheriff — Instruction by attorney — Execution. 


An attorney employed in the collection of a debt has 
power to control the execution in the hands of an officer 
for collection. And if he give special instructions which 
influence thie officer, he is thereby exonerated from all offi- 
cial responsibility. 


REMLEE v. HALL. 


Award. 


This was an action upon an award of arbitrators. The 
submission was of all demands “for damages ” for breach 
of contract for the maintenance of the plaintiff, who is still 
living. The award was of entire damages, and in the form 
of an annuity, during the term of the maintenance, which 
was for plaintifi’s life. 

Held valid, and sufficiently final and definite in a contract 
of this character. Quere? how far such rule is applica- 
ble to ordinary cases. It probably would be held too uncer- 
tain. 


Rutland County, January Term, 1859. 


HopcGes y. GREEN. 
Statute of frauds — Executed contract. 


Action for the price of a pew in a meeting-house. The 
contract was not in writing. But the defendant took pos- 
session of the pew, and in repairing the meeting house, de- 
stroyed the pew. Held, that the plaintiff might recover the 
agreed price, as upon a contract performed, and no longer 
within the statute of frauds. 
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Snow v. CONLIN. 


Bastardy — Abatement. 

In proceedings in bastardy, where the statute requires 
the justice to issue his warrant upon the complaint, in writ- 
ing, of any single woman, and have the person complained 
of brought before him, and be required to give recognizance 
for trial in the county court, and which does not imply any 
inquiry before the justice upon the merits, it is not compe- 
tent for the respondent to plead in abatement in the county 
court, for any defect in the service of the warrant. That 
objection should have been taken before the justice. If the 
warrant or service is defective, it is competent for the jus- 
tice to abate the same, and issue one in proper form, or re- 
quire it to be served by a proper officer. The complainant 
is entitled to be made aware of such defect at the earliest 
convenient time, to enable her to correct it with the least 
expense or delay. 

GIDDINGS v. Cox. 
Curtesy — Statute of limitations — Disabilities. 

In Vermont, no estates are subject to tenancy by curtesy, 
except estates in fee-simple. The statute of 1823, giving 
this definition of the estate by curtesy, supersedes the for- 
mer provisions of the statute upon that subject by implica- 
tion. 

The existence of an intervening estate, whereby one is 
hindered from making entry into lands to which he is en- 
titled in remainder or reversion, is not a disability within 
the meaning of the statute of limitations, whereby it has 
been considered, that one cannot urge in his favor succes- 
sive disabilities-in avoidance of the bar created by lapse of 
time, under the provisions of the statute. Hence if the heir 
is under disability at the time the intervening estate termi- 
nates and his right accrues, his rights will be saved, so long 
as that disability continues. 

Goss v. CONANT. 
Tender — Right of plaintiff to take money out of Court. 

The tender of a certain sum in full of all the defendant 
admits to be due, and expressly so declared at the time of 
the tender, if made as a tender, and as such brought into 
court, may be taken out of court by the plaintiff, without 
prejudice to his claim to recover more than the sum ten- 
dered, it will only operate as payment pro tanto. 
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ProBaTe Court v. Porter. 


Suit on-executor’s bond — Insolvent estate — Claims not presented. 





The suit upon an executor’s or administrator’s bond, in 
the common law courts, is merely ancillary to the proceed- 
ings in the Probate Court, which has the primary and exclu- 
sive jurisdiction over all procedure in the settlement of 
estates. The appeal to the common law courts to enforce 
the orders and decrees of the Probate Court, by an action 
upon the executor’s or administrator’s bond, is in the 
nature of an execution, and can only be had, to any effective 
purpose, after obtaining a final decree in the Probate Court 
for the payment of the sum due the prosecutor. Before this 
he can only recover nominal damages upon the bond. 

All claims against an insolvent estate, not presented to 
the commissioners, are prima facie barred; and it is not 
competent for the legislature thereafter to revive such 
claims. If any claim is not due at the time the commis- 
sion is closed, whereby it is excepted from the operation 
of the statutory bar thus created, this fact may be replied 
to a plea of the statutory bar. But it is not necessary, 
in all ordinary plea in bar depending upon the non-present- 
ment of the claim before the commissioners, to allege that 
the claim was one which might have been presented before 
the commissioners, that being the ordinary state of all 
claims against an estate, with such rare exceptions as should 
be specially replied. 






















Bennington County, February Term, 1859. 





Morrison v. MARTIN. 










Interest on book accounts. 

Interest is recoverable upon book accounts after they 
fall due, and may be allowed upon the yearly balances, 
when the account consists of different items, occurring at 
different times. 








PATCHIN v. PATCHIN. 






Landlord and tenant — Surrender. 
Where the lessor, under a power reserved in the lease, 
to terminate it for non-payment of rent, notified the lessee 
to quit the premises, unless he paid a quarter’s rent then in 
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dispute, and which had in fact been paid, and the lessee 
accordingly left them, it was Ae/d such surrender as exon- 
erated him from the further payment of rent. 


Bruce v. HAWLEY. 
Promissory note — Transfer by bank. 

The provision of the statute prohibiting banks from 
transferring notes or other securities, belonging to or pay- 
able to the bank, has exclusive reference to securities taken 
in the ordinary course of discount. It does not preclude 
the bank from transferring a note or bill payable to the 
order of the maker, and negotiated to the bank in the ordi- 
nary course of business, if such note or bill be trans- 
ferred in payment of a debt due from the bank, or in any 
other way, bona fide and for value. 


Coritess & Co. v. Estes. 
Usury. 

Where a commission merchant in New York, according 
to the custom of the business in that city, charged his 
correspondent one and one half per centum upon money 
advanced, as a commission for making the advance, and 
interest upon the money from the time of the advancement, 
it was held, that this being done without any corrupt intent, 
and being also held by the courts of that State not to be 
usurious, must be so held here, the law of the place of con- 
tract being conclusive upon that point. 

That such a transaction is wanting in the essential el- 
ement of a usurious contract, whereby it is made void in 
toto; that is, the corrupt intent to reserve and to take 
above the legal rate of interest. That being the form of 
the statute in New York, a contract cannot be brought 
within it without the concurrence of the minds of the parties 
to the contract in this corrupt intent. 

But where the statute, as in this State, merely requires 
the excess above the legal rate of interest to be expurged 
in assessing the amount due, such a claim, if the transaction 
occurred here, must certainly wear very much the aspect of 
one reserving an excess of interest. For if the party can 
charge a low commission for advancing money, in addition 
to the legal interest, he may equally well charge a higher 
one, and it will thus become a direct violation of the terms 
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and of the essence and spirit of the statute. For so far as 
the money advanced is concerned, it is a loan, and nothing 
more, in fact, whatever disguise it may assume in the course 
of its accomplishment. It was so held in Burton v. Blair, 
23 Vt. R. 151. 


United States Court of Claims. 


The opinions in the following cases are necessarily much condensed. 


ALEXANDER M. Cumminas v. THe UNITED STATEs. 
Promise of extra pay — Contract void for want of consideration. 


BLACKFoRD, J.—On the 16th of December, 1835, the 
claimant contracted with the Postmaster General to carry 
the United States mail from New York to Philadelphia and 
back daily, in four-horse coaches and railroad cars, on route 
numbered 951. 

On the same day, namely, the 16th of December, 1835, 
that the above contract was executed, the claimant entered 
into another contract with the Postmaster General for 
carrying the mail from New York to Philadelphia and 
back daily, in four-horse coaches and railroad cars, on route 
numbered 952. 

Both said contracts were to commence on the Ist of 
January, 1836, and to continue in force until the 31st of 
December, 1839, unless, &e. 

Soon after the claimant commenced the performance of 
these contracts, namely, in January, 1836, there came ona 
very severe snow storm, which for several days prevented 
the arrival of the mails at Philadelphia from the south, and 
at New York from the north. On the arrival of those 
mails a great accumulation of the mails at those cities took 
place. In consequence of such accumulation and the 
snow, the claimant was put to considerable extra ex- 
pense and trouble in forwarding those mails, for which 
he charges, in his petition, the sum of $827 71. He 
was requested by the agent of the Post Office Department 
to make every exertion to forward the mails thus accumu- 
lated, the agent assuring him that the extra expense would 
be paid by the department. This agent, says in his depo- 
sition, that what he did in the matter was approved of by 
the department. 





United States Court of Claims. 753 


We think there can be no doubt that, in a legal point 
of view, there is no foundation for this claim. 

The claimant, in consideration of large sums of money, 
undertook to carry the mails from New York to Philadel- 
phia, and from the latter to the former, at stated times. 
The contract makes no provision for additional compensa- 
tion in case there should be any such accumulation of the 
mails as above referred to, and the claimant took upon 
himself the risk of such accumulation. The circumstance 
that said agent requested the forwarding of those mails by 
the contractor, and assured him that he would be paid for 
it extra, and that what the agent thus did was approved of 
by the department, can make no difference. The claimant 
did no more than he was bound to do by his contract of the 
16th of December, 1835, and the government is not liable 
to pay him more for his services than that contract provides 
for. The promise here relied on for extra pay was without 
consideration. The sailors who, during a storm, made ex- 
traordinary exertions to save the ship on the captain’s 
promise of extra pay, were entitled only to their ordinary 
wages, because it was their duty to do all they could to 
save the ship. The true doctrine is, that the mere perform- 
ance of an act which the party was by law bound to per- 
form, is not a sufficient consideration for a promise of extra 
pay for such performance. —(1 Selwyn’s Nist Prius, 43.) 
In an able report from the office of the Auditor of the Post 
Office Department against this claim, it is said: “ Instances 
of double mails to be forwarded in consequence of the fail- 
ure of a mail in a connecting line, from floods, storms, or 
accidents, have been of constant occurrence in the depart- 
ment without furnishing ground for additional compensa- 
tion to the contractor. The accumulation in Mr. Cum- 
mings’ case may have been greater than usual, but the excess 
does not affect the principle.” 
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Eprrortat. — The length of the index to the volume contained in 
this number has crowded out much interesting matter which will 
appear in the next. Several untoward circumstances have delayed 
this number, but we hope to be able to promise our readers greater 
punctuality in futu re. 
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CRITICISM CRITICISED. 


Tue readers of these sheets will not need to be informed 
that there is at this time before the Legislature of Massa- 
chusetts the Report of a Commission appointed to revise 
and consolidate the General Statutes of the Common- 
wealth. 

The subject is one which has engaged the attention of 
the Legislature, and of the people, more or less, for the 
term of five years. A proposition for a revision was intro- 
duced into the Senate in 1854, and a report was made in 
favor of the measure by a joint committee of both Houses; 
but, as the members of the committee were not agreed 
upon the mode in which the work should be done, the 
subject was referred to a commission of three learned 
jurists, who unanimously recommended the appointment 
of commissioners to revise and consolidate the general 
statutes according to a plan set forth in the report, for 
which purpose they reported the form of a resolve. 

The resolve was adopted by the Legislature of 1855, 
and commissioners were appointed. A partial appropria- 
tion towards the expenses of the work was made in 1857, 
and great impatience was manifested in the Legislature 
of 1858 because the commissioners had not performed an 
impossibility, by having their report in readiness at that 
time. It may fairly be inferred from these facts, that a 
revision of the statutes is desired by the people. 























In December, 1858, the commissioners closed their la- 
bors with a report in the form of a bill, which contains 
one hundred and eighty-three chapters, covering about 
thirteen hundred and seventy-five pages of large octavo, 
with notes stating the changes which the chapters thus 
drawn would make in the existing laws, and an introduc- 
tory report explaining the general principles upon which 
the work is constructed and the manner of their application. 

It is quite apparent that such a work, produced under 
such circumstances, forms no fit subject for a sharp or 
captious criticism. The special provisions of the resolve 
must necessarily operate as limitations, restricting the 
commissioners both in thought and action. Their duty 
was, not to legislate, but to reproduce existing legislation 
in a condensed form, and at the same time in such man- 
ner as not to give rise to suppositions of changes, where 
none were intended. 

Power was conferred on them to suggest mistakes, 
omissions, &c., and the manner in which they might be 
corrected and amended, but with no right to strike out 
new measures of legislation, according to the particular 
views of the commissioners; and they were bound to 
exercise the power of suggestion cautiously, so as not 
to seem to invade the province of the members of the 
Legislature, who were to pass upon the work. 

To require of the commissioners, in all cases, perfect 
accuracy of construction, out of the complex materials 
before them, would be to exact an impossibility. To de- 
mand the highest style of finish in composition, at the 
same time that the language of existing laws was to be 
preserved as far as practicable, consistently with the ob- 
ject, in order to avoid suppositions of changes, would be 
much more oppressive than the requirement of the Egyp- 
tian taskmasters, who demanded bricks, but did not fur- 
nish the straw then supposed to be necessary for their 


manufacture. 
While the work itself was not of a character to admit 








the application even of the ordinary rules of criticism ap- 
plicable to literary productions, and still less of a cavilling 
notice, the commissioners, in the execution of their duty, 
and in their introductory report, did nothing to provoke 
a style of criticism such as we have spoken of. ‘There is 
no boasting in saying, “ That there has been a measure of 
success in the attempt at compression, will appear even 
upon a superficial examination”; or in adding, in refer- 
ence to the difficulties of construction, “'They were obliged 
to decide, as well as they might, for the purposes of this 
revision; and they trust that they have not made many or 
very grave mistakes in this particular.” ‘They could hardly 
have said less. Perhaps they might, without any undue 
exhibition of vanity, have said something more. But we 
think they are not supposed to be of the class who go 
about asking the newspapers to mention their names that 
they may be seen of men, and they doubtless had a suffi- 
cient knowledge of the difficulties attending their work, 
not to boast greatly even at the time when they were 
putting off their harness, after a hard campaign. 

The commissioners neither deprecated nor sought to 
avoid criticism. A reasonable measure of self-reliance, 
and the approbation of persons well qualified to judge, to 
whom portions of the work were submitted during its pro- 
gress, might well have led to the belief that the report was 
not destined to be “rejected as an abortion from which no 
good could come”; because, after an approval by persons 
whose duties made them experts to a considerable extent 
in different branches of it, such a rejection would stultify 
the members of the Legislature, and not the commissioners. 
But they not only expected, they desired, that the Legisla- 
ture should give the work a thorough examination, in order 
that all errors might be corrected, or if any were left, that 
the responsibility therefor should rest upon the Legislature, 
and not with them. And they would doubtless have been 
pleased to receive from any gentleman suggestions of sup- 
posed errors, that the matter might be explained or cor- 
rected. 
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Under such circumstances it may be said that it was 
the duty of the conductors of any periodical which took 
an interest in the revision, to render aid according to its 
ability in the accomplishment of the object, and most es- 
pecially was this true in regard to any legal periodical 
within the Commonwealth. The necessity of such a work 
was too palpable, and the desire of the people had been 
too distinctly manifested, to permit a doubt whether such 
a periodical was, in fairness and honesty, at liberty to cast 
obstructions, however insignificant they might prove, in 
the way of a revision, either by a direct opposition or by a 
covert attack. 

And it was the duty of such periodical, in any notice of 
the Report, to deal fairly with it, and to consider the com- 
missioners no further responsible than for a faithful execu- 
tion of the work within the limitations and surrounded 
by the difficulties necessarily attendant upon it. How 
far these duties, whether of a positive or of a negative 
character, have been performed by the “ Law Reporter,” 
published in Boston, may be seen in a critical notice of 
the revision contained in the number of that periodical for 
the present month, which has been regarded of such value 
that it has been published in a separate pamphlet. 

It is said in the early part of that article: 





“The work before us bears the marks of the learning and talents 
of its authors. The laws are, so far as a very general examination 
will serve us to ascertain, well collated, and arranged according 
to the instructions contained in the resolve, and there is very great 
value in the code thus presented to us. The marginal citations 
have been made with great pains and fidelity, and the whole report 
is a most valuable depository of and index to the statutes. To 
bring it to the business test, it is worth much more than the com- 
pensation of the commissioners, and the expenses thus far incurred, 
will amount to. In a work so laborious and so difficult, errors are 
to be expected,—are indeed, to a certain extent, unavoidable, — 
and we are far from intending to be understood, by any remarks 
we may make on such errors, to imply that similar errors might 
not be found, and in greater degree, in most legislative productions 
of these days.” 








It may seem incredible, that after such a broad admission 
of the ability and diligence of the commissioners, and of 
the value of their work, any other than a just and impar- 
tial, not to say kind criticism, should follow; but we find 
immediately a clause of a different character. 


“In examining minutely,” it is said, “those parts of the work 
which we have above enumerated, we find that the learned commis- 
sioners labor under two special disqualifications. They have not 
sufficient practical knowledge of the present state of our statute law, 
a knowledge to be acquired only by every-day practice in court or 
in chambers, and without which no man, whatever his talents and 
whatever his acquirements in other respects, could safely venture 
upon the work which the learned commissioners have undertaken. 
And, secondly, the learned commissioners have not applied to the 
execution of their task a perfectly nice and critical appreciation of 
the idioms of the English language; a most common failing in our 
legislators, and perhaps taken, in this instance, by contagion from 
the more recent of the laws with which the commissioners have 
been so closely connected.” 


Such a want of knowledge of the subject that the com- 
missioners could not safely venture upon the work they 
had had the presumption to undertake, and such a failure 
to express in appropriate English the ideas they happened 
to have, certainly evince rather grave disqualifications. 

Whether the paragraph in which the above charge is 
made is a well-constructed specimen of “idiomatic Eng- 
lish,” is a question upon which we shall not waste our 
time. 

After this general onset upon the commissioners, por- 
tions of the Report, selected probably on the supposition 
that errors might be found there, if anywhere, are attacked 
in detail, with a malignity and unfairness limited only by 
the strength and ability of the assailants. The intention 
to be captious is avowed, and, aside from the avowal, the 
design is apparent from the manner and matter of the arti- 
cle. It is doubtless true that “ captiousness even, on the 
part of the learned” “ critics, may save much future quib- 
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bling” ; — by exhausting a large store of it at the present 
time. 

The article is in the main like the argument which we 
sometimes hear from a belligerent and conceited lawyer 
upon his third or fourth case. He must appear to be as- 
tute ; he must be positive ; he must sneer a little; he must 
make the opposing counsel welcome to some piece of infor- 
mation; &c., &c.;— all which we see in the article before 
us. ‘The commissioners are designated as “the verbal 
critics of the Revised Statutes,’ and taunted with “the 
great labor they have expended in gilding the refined gold 
of the Revised Statutes.” It is asserted that they 


‘‘have substituted, in numerous instances, the plural for the sin- 
gular,” “put the indefinite @ for the definite the and for the distrib- 
utive any or every, and have used the present tense of the indica- 
tive in place of the future and the subjunctive”; that, “to rid 
themselves, also, [? ] of the awkward repetitions of ‘city or town,’ 
an expression which they have unnecessarily substituted for ‘ town’ 
alone, (Rev. Stat., c. 2, § 6, clause 17,) they have resorted to the 
much more awkward and quite inexact word ‘place,’ which in 
respect to its position in idiomatic English, may be said to be 
‘ nowhere.’” 

Certainly an awkward position for that word. And then 
the learned critics say: — 


“We will leave this part of our subject with two or three ele- 
mentary observations on language, to which the learned commis- 
sioners are quite welcome. 

“1st. In a body of laws, as in all scientific expositions, true ele- 
gance must coincide with exactness of expression; and when the 
same idea is to be repeated, it is not only allowable, but necessary 
to repeat the same words, unless some other words express the idea 
with equal precision. 

“2d. The indefinite article is not adapted to the designation of a 
definite object. 

“3d. The present tense of the indicative mood is not capable of 
doing the work of all the other moods and tenses, excepting in a 
very imperfect manner.” 
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After this magnificent exhibition of elementary wisdom 
and grammar, the critics attack portions of the report, 
right and left, both on form and substance ; occasionally, 
however, giving it a little pat on the shoulder, as a very 
clever fellow, notwithstanding all its sins and iniquities 
of omission and commission. 

There are other paragraphs besides those relating to the 
diligence exhibited, the great value of the work, on the one 
hand, and the special disqualifications of those who exe- 
cuted it, on the other, which savor a little of incongruity. 
After a page or two of alleged errors, we find, — 


“These examples of inadequate and inelegant expression might 
be indefinitely extended, but our limits oblige us to turn to such 
mistakes of substance as we have found in the few chapters which 
we have examined, and which we have ventured to attribute to a 
want of practical knowledge of the existing law.” — Again, “our 
readers” “will see” “that the learned commissioners have uncon- 
sciously, and apparently by slight inaccuracies of expression, intro- 
duced much confusion into the important subject of the jurisdiction 
of the higher courts.” 


Then follows another series of accusations, comprising 
alleged “ mistakes of substance,” and “some extraordinary 
blunders,” in the few chapters which the “ Reporter’ 
fesses to have examined, quite too numerous to be com- 
mitted with impunity. And in passing from one to another 


’ pro- 


of these the critics say : — 


“Tt was the duty of the learned commissioners to inquire and 
examine into the legal effect of the language which they made use 
of, so far at least as well-known principles of law and the materials 
under their hands would enable them to do so. In neglecting this 
duty, they very much increase the confusion which they ought to 
dispel,” &e. 


But near the close they seem to think, that, if rejected 
entirely, “much of the good which it has accomplished 
would survive, and the report would always be a valuable 


digest of the written law.” 
9 
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What would thus seem to be rather grave inconsisten- 
cies, may perhaps be accounted for by the fact that the 
“ Reporter” has two.editors. We were strongly reminded, 
as we read the different portions of the article, of the de- 
scription, in the Antiquary, of the law partnership of 
Messrs. Greenhorn and Grinderson. 

“ Well said, Mr. Gilbert Greenhorn,” said Monkbarns; 
“T see now there is some use in having two attorneys in 
one firm. Their movements resemble those of the man 
and woman in a Dutch baby-house. When it is fair 
weather with the client, out comes the gentleman-partner 
to fawn like a spaniel; when it is foul, forth bolts the op- 
erative brother to pin like a bulldog.” 

The difference between the two cases is, that in this in- 
stance the fair and foul weather are somewhat mixed up, 
and that both — partners come out at the same time. But 
that does not seem to be material. 

How it is that a gentleman who “ enjoys a high reputa- 
tion for ability, learning, and legal acumen, well deserved 
by his faithful and distinguished services as chief justice of 
the highest court of another State, and as senior professor 
of the Law School at Cambridge,” and another who “ has 
served uprightly and ably in the judiciary of this Common- 
wealth, and is known as a gentleman of great industry, 
learning, and accuracy,” should, when acting together, la- 
bor under such special disqualifications ; and how it is that 
in a work bearing “the marks of the learning and talents 
of its authors,” “well collated and arranged, according to 
the instructions contained in the resolve,” of “very great 
value,” with “marginal citations” “made with great pains 
and fidelity,” “the whole report” being “a most valuable 
depository of, and index to, the statutes,” and which if re- 
jected “would always be a valuable digest of the written 
law,” the authors, in the few chapters selected, should have 
introduced much confusion into the important subject of 
the jurisdiction of the higher courts, should have so neg- 
lected their duty that “they very much increase the confu- 
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sion which they ought to dispel,” or should, in the small 
space indicated, have committed half the errors with which 
they are charged, we leave Messrs. Greenhorn and Grind- 
erson of the Law Reporter to explain. 

Desirous of imitating as far as we may the courtesy 
which the learned critics of the Reporter have extended 
to the commissioners, and as nearly as may be in their 
own formulas, we take occasion, before proceeding farther 
in the examination of the article, to inform our readers, 
that the senior editor of the Law Reporter is John Lowell, 
a graduate of Harvard University of the Class of 1843, 
and a graduate of the Law School connected with that in- 
stitution; that he obtained an honorable admission to the 
Bar, and is known, so far as the circulation of that pub- 
lication extends, as senior editor of the Law Reporter. 
Withm some two or three weeks he has been appointed a 
Master in Chancery. For aught we know, he has faith- 
fully discharged the duties of that office thus far. 

The junior editor is Samuel M. Quincy, likewise a 
graduate of the same University, of the Class of 1882, 
who studied the law, and was admitted to the Bar, after 
which he became junior editor of the Law Reporter. He 
probably owed this promotion to the fact that he could 
arrange the abstracts of decisions, and read proof-sheets. 
“Both are gentlemen whom to know is to respect’ — in 
their proper sphere, when they behave themselves with 
propriety. 

But we are constrained to say, from a minute examina- 
tion of the whole of their article, that we find that the 
learned editors “labor under two special disqualifications.” 
According to the evidence as disclosed in the article itself, 
they were not born into the world for the purpose of criti- 
cising the work of the commissioners, and they have not, 
by any works of their own, been able to overrule the de- 
signs of Providence, which intended them for something 
else. “They have not sufficient practical knowledge” of 
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the subject; “a knowledge to be acquired only by” a 
careful study of the work itself, “and without which no 
man,” even if he had been born for the purpose, “ could 
safely venture upon the work which these learned” critics 
“have undertaken.” “ And secondly, the learned critics 
have not applied to the execution of their task a perfectly 
nice and critical appreciation” of the duties of a legal 
critic; “a most common failing” in persons who enter 
upon that department, “and perhaps taken, in this in- 
stance, by contagion from” some client or friend who 
has an interest that the whole attempt at revision should 
be defeated. 

And now having discharged our conscience of the weight 
of obligation resting upon it, (the reader will please par- 
don this confusion of the plural and singular, for we have 
but one conscience,) we proceed to examine the evflence 
adduced by the learned critics to sustain their two speci- 
fications of disqualification on the part of the commis- 
sioners ; to wit, a want of knowledge of their subject, and 
secondly, a failure to express such ideas as they had. 

Perhaps we may as well consider the evidence in the 
order, or rather want of order, in which the critics offer it, 
and thus the last specification shall be first. 

The critics profess to be confining their attention chiefly 
to clearness and perspicuity of expression, and say of the 
commissioners : — 


“ They give us such rough jewels as these : 

“Ch. 11., §5. (Declaring what property shall be exempted 
from taxation.) 

‘© * Tenth. The property to the amount of five hundred dollars of a 
widow or unmarried female, and of any female minor whose father is de- 
ceased, if her whole estate real and personal not otherwise exempted from 
taxation does not exceed in value the sum of one thousand dollars.’ 


“ Why the property of ‘female minors’ who are neither single 
nor widows, that is, who are married, should be exempted from 
taxation because their fathers are dead, is not apparent, seeing that 
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they are by their marriage emancipated from the paternal control, 
and entitled to support from their husbands only.” 


This is the first example of “inadequate and inelegant 
expression.” The criticism upon the clause cited seems 
to be only a question why the property of female minors 
who are neither single nor widows, that is, who are mar- 
ried, should be exempted from taxation. The roughness 
of the jewel, therefore, seems to consist in the substance 
of the gem,— jin the fineness of the water, — and not to 
be the result of labor, or want of labor, on the part of the 
lapidary. [‘ Very nice and critical appreciation,” &c.] 

There was sufficient clearness and perspicuity in the 
provision, to enable the learned critics to understand it, 
and that seems to be quite sufficient. But the words “ fe- 
male minors” are included in marks of quotation, there- 
by, perhaps, implying an additional objection. Do the 
critics mean to say that female minors are rough jewels ? 
If they do, we cannot admire their gallantry. Do they 
mean to say that some other words would better desig- 
nate females under age? If they do, it is to be regretted 
that they did not give us their better version. The clause 
is a revision of Ch. 43, Statutes of 1858, 


‘Sect. 1. The property of any widow or unmarried female, or of any 
female minor whose father is deceased, to the amount of five hundred 
dollars, shall be exempted from taxation: provided, that the whole estate, 
real or personal, of such person whose property is so exempted from tax- 
ation, does not exceed in value the sum of one thousand dollars, exclusive 
of property exempted from taxation by existing laws.’’ 


The Legislature had doubtless suflicient reasons for 
exempting the property of widows and unmarried fe- 
males, and of married women who are minors and 
whose fathers are dead. They saw fit so to do; and as 
no change is apparent which should affect the policy of 
the enactment, the commissioners might well have been 
supposed to overstep the limits of their duty, had they 
attempted to deprive female minors who are married of 
the benefit of it. 
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The commissioners polished the jewel so far as they 
thought their duty required, and we submit that its intrin- 
sic value will not be enhanced by employing the file of the 
learned critics upon it. 

The critics next cite from the same chapter, 


“Sect. 12. Clause 1. All goods, wares, merchandise, and other stock 
in trade, including stock employed in the business of manufacturing or of 
the mechanic arts, in cities or towns within the state, other than where the 
owners reside, shall be taxed in those places where the owners hire or 
occupy manufactories, stores, shops, or wharves, whether such property 
is within said places or elsewhere on the first day of May of the year when 
the tax is made.” 


Upon which they comment as follows : — 


“We hope the assessors will know how to ‘make’ their taxes on 
these goods which are and yet are not in cities or towns other than 
where the owners live, and which are to be taxed in some place 
which is neither here nor there; especially if the owners of these 
goods should happen to occupy stores, &c. in more than one 
town.” 


From their previous criticism on the word place, and 
from what is said about place here, it might be supposed 
that this unfortunate word created the difficulty in the 
minds of the learned critics. But perhaps it is because 
they think that an if is lacking, which may be found in 
the sections revised, [a gentleman critic of a former day 
says “there is much virtue in an if,”] and that instead of 
the present reading, “ shall be taxed in those places where 
the owners hire or occupy manufactories,” &c., the section 
should read, shall be taxed in those places if the owners 
there hire or occupy manufactories, &c. If this is the objec- 
tion, we think the difference is one between tweedle-dum 
and tweedle-dee ; and that the assessors will know how to 
“make” their taxes just as well with the clause as it now 
stands, as they would if any other form of expression were 
to be substituted. 

But there is, perhaps, a covert criticism here in the en- 
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closure of the word make in marks of quotation. The 
clause ends, “ when the tax is made.” 

Will some lady friend kindly favor us with the use of 
her smelling-salts? There is a slight faintishness coming 
over us. 

Hereafter let no person who has any pretensions to “a 
nice and critical appreciation of the idioms of the English 
language” presume to speak or write of “ making taxes.” 
The seal of condemnation has been set upon make, in that 
connection, in all its forms, whether of the verb or parti- 
ciple. ‘True, this phraseology may be heard all over the 
state, (Boston, perhaps, excepted,) every year, in the season 
for making taxes. ‘True, it is a part of the “refined gold” 
of the Revised Statutes: “making of any tax,” R.8., Chap. 
7, § 15. “Alas, how has the gold become dim, and the 
fine” [“refined”] “gold changed!” True, Mr. Justice Wilde 
uses the ery same obnoxious word: “if the tax was 
made,’ 1 Cush. 163. True, Mr. Justice Morton does the 
same: “make any tax,” 0 Pick. 501; “having made a 
tax,” 10 Pick. 546. True, Mr. Justice Dewey does the 
same: “collector of taxes or assessments made upon the 
proprietors,” 5 Met. 362. But what of that. Mr. Jus- 
tice Wilde, Mr. Justice Morton, and Mr. Justice Dewey 
are only learned scholars and jurists. Neither of them 
has been an editor of the Law Reporter. If it were 
worth the search, we might probably find a hundred in- 
stances of this use of “ make ” in the Reports. 

We recommend to the learned critics to gain a practical 
knowledge of the use of the English language by “airing 
their vocabulary ” in some broader field than “ chambers.” 

In the next specimen we are more fortunate, inasmuch 


as the critics give us their emendation. 
After copying from Chap. 11, as follows : — 


“Sect. 20. Keepers of taverns and boarding-houses, and masters and 
mistresses of dwelling-houses, shal], upon application of an assessor in the 
place where their house is situated, give information of the names of all 
persons residing therein and liable to be assessed for taxes. Every such 
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keeper, master, or mistress, refusing tu give such information, or know- 
ingly giving false information, shal] forfeit twenty dollars for each offence,”— 


the learned critics say : — 


“ We should think the verbal critics of the Revised Statutes might 
have translated this section somewhat after this manner: ‘ Every 
householder shall, upon application of an assessor of the town where 
his house is situated, give the names of all persons residing in said 
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house, ete., and upon refusal, etc. 


Our first remark upon this must be that the commis- 
sioners were not appointed to “translate” the statutes, 
nor to “translate” their own work. ‘ Nice and critical 
appreciation,” &c. “True elegance must coincide with 
exactness of expression,” &c. 

Are the learned critics quite sure that it would be safe 
thus to substitute “every householder” for “ keepers of tav- 
erns and boarding-houses, and masters and mistresses of 
dwelling-houses ” ? 

The commissioners copied this part of the section from 
section 1, chapter 176, statutes of 1837, changing the dis- 
tributive every keeper to keepers, &c. If “householder” 
should be substituted, it ought equally to be so in section 
3, chapter 13, of the revision, where similar phraseology is 
used requiring information respecting persons “liable to en- 
rolment or to do military duty.” But that is copied from 
' section 2, chapter 92, statutes of 1840, with a like change 
from the distributive to the plural. The latter is a revision 
of section 6, chapter 12, Revised Statutes, where we find 
the same phraseology; and that in turn is a revision of 
section 20, chapter 108, statutes of 1809. To make the 
change, therefore, which the learned critics require, would 
be to depart from the phraseology adopted nearly half a 
century since, sanctioned by the commissioners, the com- 
mittee, and the Legislature in 1835, and followed in 1837 
and 1840. Had the commissioners made such a change in 
the militia chapter, perhaps something might have been 
said about the “verbal critics of the Revised Statutes” 
having gilded “ the refined gold,” &c. 
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But all this may not be conclusive against the altera- 
tion. Are the critics prepared to say, that, if the commis- 
sioners had made the alteration, they would not have made 
an essential change in the rule of law? They do so say by 
the manner in which they put the charge. But will they 
stick to it? Gentlemen having a “ practical knowledge” 
of the law, “acquired by every-day practice in court ” and 
“in chambers,” and whose opinions are entitled to all pos- 
sible respect, assure us that such a change as the critics 
propose would make two, probably three, alterations in the 
rule. A household is defined to be “a family living to- 
gether.” Is a keeper of a tavern a householder? or if he 
may be in some cases, is he always so? Do all the per- 
sons residing in an inn, who are liable to assessment for 
taxes, belong to the innholder’s family, when the connec- 
tion of several of them with him is merely that they board 
and lodge in the inn, and pay their bills? But suppose 
they may be regarded as a part of his family if he keep 
but one inn; how is it when a worthy gentleman keeps 
three inns, and lives himself with his family in a fourth 
tenement? Are the boarders in the different inns a part 
of his household, — by constructive annexation ? 

Again: are all the inmates of a boarding-house part 
of the family of the keeper of the house? Suppose they 
are, and a man opens a boarding-house, puts his wife 
in charge, and goes to California or Japan on business. 
She is the keeper of a boarding-house, but is she a house- 
holder ? 

Again: as the statute stands, mistresses, as well as mas- 
ters, of dwelling-houses, are required to give the informa- 
tion. A man and his wife live together in a dwelling- 
house. He is the master, and she is the mistress, of the 
dwelling-house. The same learned gentlemen say that, 
on the statute as it stands, she may be required to give the 
information ; which, if the husband were absent but for 
an hour, might save the assessors the necessity of calling 
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again. But if the house belongs to him, she is no “ house- 
holder.” What say the learned critics ? 

The next “example” of the “rough jewels” (it must be 
the “rough” jewellers who sell by “examples”) is taken 
from the same chapter, the first part of which is a revision 
of Sect. 1, Chap. 169, Statutes of 1852. The original 
enacts, that 


** When any person shall hereafter give notice in writing to the asses- 
sors of any city or town in this Commonwealth, accompanied by satis- 
factory evidence that he was, at the time of the last annual assessment of 
taxes in said city or town, an inhabitant thereof, and liable to pay a poll 
tax, and shall furnish, under oath, true lists of his polls and estate, both 
real and personal, not exempted from taxation, it shall be the duty of said 
assessors to assess such person,’’ &c. 


At the end of the section is added : — 


‘* Provided, the application aforesaid shall be made at least seven days 
prior to the day of any election.” 


The commissioners revised as follows : — 


“* Sect. 48. When a person shall, seven days or more prior to any 
election, give notice in writing, accompanied by satisfactory evidence, to 
the assessors of a city or town, that he was at the time of the Jast annual 
assessment of taxes in such place an inhabitant thereof, and liable to pay a 
poll tax, and shall furnish under oath a true list of his polls and estate, 
both real and personal, not exempt from taxation, the assessors shall 


assess,” &c. 


The critics copy the section as revised, and then say :— 


“ The meaning of this section would be more correctly rendered 
thus : 

“* Whenever any person shall, seven days or more before any 
election, give written notice and satisfactory proof to the assessors 
of any town, that he was an inhabitant of such town and liable to 
assessment but not assessed therein, at the time of the last annual 
assessment of taxes, and shall furnish under oath a true list of his 
polls, etc., the assessors shall assess him therefor as if his list had 
been duly brought in, and shall enter the tax thus assessed in the 
tax list of the collector of the town, who shall collect and pay it 
over as if originally entered therein. And the assessors shall, five 
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days at least before every [?] election, deposit with the clerk of the 
town a list of the persons so assessed.’ ” 


It is but in accordance with the general character of the 
rest of their criticism, that in this more correct rendering 
the learned critics have made one alteration, which they 
specify, and one blunder, which they do not specify. Ac- 
cording to the original and the revision of the commis- 
sioners, in order to entitle a person to give the notice, 
&c., he must be an inhabitant “liable to pay a poll tax.” 
According to the improved rendering of the learned crit- 
ics, he must be an inhabitant “liable to assessment.” 
There are many persons liable to assessment, who are not 
liable to pay a poll tax. 

No reason is given why the commissioners should have 
inserted such an alteration. On the contrary, the learned 
critics understand that the “ meaning of this section would 
be more correctly rendered” in their mode, thereby show- 
ing that they did not discover the change which they had 
made. ° 

As to their alteration, they say : — 


“ We have added here the requirement that the person claiming 
this privilege shall not have been already assessed ; as the report 
stands, any one might wait until his tax bill was rendered, and then 
claim, under this section, the right to bring in his list with the same 
effect as if rendered at the proper time.” 


Why do the critics say, “‘as the report stands”? Why 
not say, “as the statute stands”? Do they desire to make 
it appear that the commissioners have altered the provis- 
ion, and that the critics have restored it? So it would 
seem, for they profess to be stating objections to the report, 
and not to the existing law. But in fact the commis- 
sioners have revised the statute as it stands, seeing no 
cause to propose a change; for it is not true, as the critics 
suppose, that a man may wait until his tax bill is ren- 
dered, and then claim under this section the right te bring 
in his list with the same effect as if rendered at the proper 
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time. The object and operation of the provision are well 
understood out of “ chambers.” 

Will the critics say, in excuse, that these changes are 
not of great practical importance? That, perhaps, is not 
quite so clear. But suppose no material change were 
made. ‘The commissioners are condemned for much 
smaller matters by the learned critics [we were about to 
write “Thebans” by way of variety, a word sometimes 
used, but “inexact”; and we recollect, that “when the 
same idea is to be repeated, it is not only allowable, but 
necessary, to repeat the same words, unless some other 
words express the idea with equal precision.” See ante, 
Elementary Observations on Language, by the editors of 
the Law Reporter, Observation Lst.] 

It occurs to us to inquire, by the way, whether persons 
who bring to “their task a perfectly nice and critical ap- 
preciation of the idioms of the English language,” could 
write “give written notice and satisfactory proof.” Law- 
yers talk about giving evidence, and sometimes speak of 
offering or of furnishing proofs. But would a lawyer who 
had a critical care respecting his phraseology say he was 
ready to give proof? Such a mode of expression might 
answer for the commissioners; but may these learned 
critics thus trifle with the idioms? We pray judgment. 
‘ We might urge further, that evidence is that which tends 
to show a fact, or the medium by which a fact is estab- 
lished ; and that proof “is applied by the most accurate 
logicians to the effect of evidence,” for which we refer them 
to Greenleaf’s Evidence, Vol. I. Part I. Chapter I. Sec- 
tion 1. But this is a distinction which these very learned 
critics can hardly be expected to appreciate. “True ele- 
gance must coincide with exactness of expression.” See 
Elementary Observations before cited. : 

We come next to what are alleged to be mistakes of 
substance, and we find the following introductory para- 
graph :— 

“We begin with the chapters on the supreme court, court of 








common pleas, and superior court, and find some extraordinary 
blunders in the important matter of their respective authority and 
jurisdiction in civil cases.” 


It is in relation to this subject also that it is said the 
commissioners “very much increase the confusion which 
they ought to dispel,” &c. 

It will be found, we think, that the “confusion” has 
been introduced into the brains of these very learned 
critics by some other agency, and that the “ extraordinary 
blunders” are of their own manufacture. 

They first extract from the chapter concerning the court 
of common pleas. 


‘* Chapter 113, § 4. The court shall have exclusive original jurisdic- 
tion of complaints for flowing land, and of all civil actions not cognizable 
by police courts and justices of the peace and of which the supreme judi- 
cial court has no jurisdiction. 

**§ 5. The court shall have original and concurrent jurisdiction with 
the supreme judicial court of writs of entry for the foreclosure of mort- 
gages, actions respecting easements on real estate, petitions for partition, 
and of all other civil actions in which the sum demanded in damages ex- 
ceeds three hundred dollars; and original and concurrent jurisdiction with 
police courts and justices of the peace, of actions of contract, tort, and 
replevin, of which such justices have jurisdiction, where the debt or dam- 
ages demanded, or the value of the property alleged to be detained, exceeds 
twenty and does not exceed one hundred dollars; except actions of re- 
plevin of beasts distrained for the recovery of any penalty or forfeiture, or 
to obtain satisfaction for damages.”’ 


Upon these sections the first commentary is this : — 


“What are the ‘other civil actions’ of all which this court is to 
have concurrent jurisdiction with the supreme judicial court? We 
do not see how the word ‘ other’ can be construed to relate to any 
actions excepting such as the context points out; it can hardly 
refer back to the chapter on the supreme court, in which certain 
civil actions are placed under the exclusive cognizance of that 
court. If not, this section purports to give to the court of common 
pleas concurrent jurisdiction of real actions in which damages hap- 
pen to be demanded, of actions of waste and of tort in the nature 
of waste, all which have heretofore belonged, and which the com- 
missioners have already said shall continue to belong, exclusively 
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to the higher tribunal. In the act from which this section was 
taken there is no such ambiguity.” 


If it were true that “ other civil actions” cannot be con- 
strued to relate to any actions except such as the context 
points out, the context points to actions of which the 
supreme court have concurrent jurisdiction with the com- 
mon pleas, and not to actions of which the supreme court 
have exclusive jurisdiction, or of which the common pleas 
have exclusive jurisdiction, 

By Sect. siz, Chap. 112, exclusive jurisdiction is given 
to the supreme court, of actions of waste and of tort in 
the nature of waste, &c. By Sect. seven of the same 
chapter, the same court is to “have original and concur- 
rent jurisdiction with the court of common pleas, and in 
the county of Suffolk, with the superior court, of writs of 
entry for foreclosure of mortgages, actions respecting ease- 
ments on real estate,” &c., “and of all other civil actions 
in which the damages demanded or property claimed shall 
exceed in value,” &c. 

Will the critics contend that this section gives the su- 
preme court concurrent jurisdiction with the common 
pleas of actions of waste, and of tort in the nature of 
waste, in which the damages demanded exceed $3,000 in 
Suffolk, and $300 in other counties, because the words 
.“other civil actions,’ as used in this section, include ac- 
tions of waste, and of tort in the nature of waste; and that 
they cannot look back to the preceding section and see 
that exclusive jurisdiction of the last-named actions is 
given to the supreme court, for which reason the common 
pleas cannot have a concurrent jurisdiction, nor the su- 
preme court a jurisdiction concurrent with any other court? 
The confusion in their minds does not seem to have 
reached that precise point. But the argument would be 
just as valid as the one they make upon the chapter relat- 
ing to the common pleas. Reference may be had to a 
preceding chapter, as well as to a preceding section of the 
same chapter. If the critics had studied the work better, 
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they would have discovered that all the chapters form but 
a single bill, divided into chapters for convenience. ‘The 
different parts are adjusted with reference to each other. 
The whole is to be construed together. To put the case a 
little stronger: — Chap. 112, having provided in section 
siz that the supreme court shall have exclusive jurisdiction 
of actions of waste, and of tort in the nature of waste; 
and in section seven, that that court shall have concurrent 
jurisdiction with the common pleas in certain actions enu- 
merated, and of all other civil actions in which the sum 
demanded in damages shall exceed $300;— if the chap- 
ter relating to common pleas had given to that court con- 
current jurisdiction with the supreme court, of all civil 
actions in which the sum demanded in damages exceeds 
$ 300, that jurisdiction would not include actions of waste 
and of tort in the nature of waste. No lawyer, practising 
out of “chambers,” would think of raising a doubt about 
it. ‘The misfortune of these very sagacious critics is, that, 
having studied the law in but a limited way, they are not 
familiar with its principles and maxims; and from practis- 
ing in “ chambers” they are short-sighted. 

The second commentary which the critics make on sec- 
tions four and five of Chapter 113, is this: — 


“To make amends to some extent for this enlargement of its 
powers, the commissioners have deprived the court of common 
pleas of most of its jurisdiction over suits of replevin. For, in such 
suits, ‘the sum demanded in damages’ is only such as the plaintiff 
may choose to consider himself to have suffered by the detention of 
the property sought to be recovered; a thing quite accidental in its 
relation to the substance of the issue, and which bears no fixed pro- 
portion to the value of the property itself. By the existing law, 
the courts have concurrent jurisdiction of all such suits where the 
‘damages demanded or property claimed exceeds, etc.’ The im- 


portant words which we have italicized are omitted in the new 
draft.” 


It seems almost crue] to say that here also the learned 
editors are unfortunate in not having studied the work 
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they undertake to criticise, far enough to find that it con- 
tains a chapter upon replevin. If they had made that dis- 
covery, they might have read : — 


** Chap. 143, § 11. When the property alleged to be detained does not 
exceed in value one hundred dollars, the writ may be sued out from, and 
returnable to, a justice of the peace, or police, or justice’s court, for the 
county in which the goods are detained ; and in all cases the writ may be 
sued out of the court of common pleas, or, in the county of Suffolk, the 
superior court, and shall in such case be returnable to the same court for 
the county in which the goods are detained.”’ 


This is the way in which the commissioners “ have de- 
prived the court of common pleas of most of its jurisdic- 
tion over actions of replevin.” 

Will the learned critics attempt to excuse their “extra- 
ordinary blunder,” upon the ground that this provision 
ought to have been in the chapter concerning the common 
pleas? Its position is part of the “refined gold of the Re- 
vised Statutes.” Nothing is there found respecting replevin 
in the chapter concerning the common pleas. The com- 
missioners found the matter in the chapter on replevin, and 
left it there. 

But the omission of the words “or property claimed” 
would not deprive the court of common pleas of any juris- 
diction over the action of replevin, if there had been no 


‘ provision respecting the jurisdiction in the chapter on re- 


plevin ; because a party can as easily demand in damages 
a sum exceeding $300, as he can allege that the value of 
the property claimed exceeds that sum, and much more 
easily than he can prove the latter fact. The omission of 
those words, therefore, in the fifth section, is quite unim- 
portant as it respects any action. 

The learned critics next quote sections eleven and twelve, 
Chap. 113, respecting the removal of actions, as follows : — 


“Sect. 11. Actions entered in the court when the ad damnum in the 
writ is over three hundred dollars may before the trial has commenced be 
carried by consent of parties to the supreme judicial court, etc. 

“Sect. 12. If the defendant in such an action or the respondent in a pe- 
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tition for partition, or any person on behalf of either of them, at the first 
term at which such defendant or respondent is held by law to appear, shall 
make oath, etc., he may remove the action.” 


Upon these sections this is the commentary : — 


“Here, too, the words ‘or property claimed, are omitted; so 
that if replevin suits for property worth more than three hundred 
dollars could, by any construction, get into this court, it is certain 
that they must stay there until they are tried, unless the plaintiff 
shall have demanded considerable damages for the detention of the 
property. Besides, there are writs of entry to foreclose mortgages, 
in which no ad damnum is usually inserted, which are now and 
should continue subject to this law of removal, but in which, if this 
section be adopted, the choice of the forum will rest solely and con- 
clusively with the plaintiff.” 


If by this the learned critics intend to be understood that 
the words “or property claimed” are omitted in section 
eleven, they are entirely mistaken. That section is a revis- 
ion of part of Chapter 162, Statutes of 1844, where the 
right of removal by consent of parties is made to depend 
upon the “ad damnum.” 

But in relation to section dwelve, it is true that the 
words have been omitted; and it is perhaps true that in 
this particular the commissioners have committed an error, 
— one which is not extraordinary, and which would create 
no confusion whatever, — one which is in fact very unim- 
portant so far as any practical consequence is concerned, 
— but still an error. 

We will not waste time in showing what a very limited 
class of cases it can effect, nor in speculating how it might 
have happened; whether the commissioners thought the 
provisions of this section should be assimilated to those of 
section eleven, which is a revision of a later act, and in- 
tended to make the omission, so as to put removals by the 
agreement of the parties and by the act of the defendant 
on the same ground, and failed to make a note of the change, 
or whether it was from some other cause, let it stand con- 
fessed that the change may affect writs of replevin, and 
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writs of entry to foreclose mortgages, when the plaintiff sees 
j fit to lay his damages so low as to deprive himself and the 
il defendant of the privilege of carrying the case up, before trial, 
by agreement. As the parties may still have a trial in the 
common pleas, and go to the supreme court on questions 
of law, the cases affected by the omission, if the section 
! were to remain as it is, would not be cases of great hard- 
Hl ship. 

We next find a criticism on the chapter concerning the 
superior court. It is said: — 


“ Turning to the superior court, which is the common pleas made 

local, we find that its concurrent jurisdiction is defined only by a 
" general reference to the chapter on the court of common pleas, and 
f this chapter is liable, therefore, to the criticism which we have just 


made to that; but its exclusive jurisdiction is very much enlarged. 
Here is the whole section : — 


ee 


“Chapter 114, § 2. The court shal] have the same powers and jurisdic- 
tion in civil actions and proceedings in the county of Suffolk as the court 
of common pleas has in other counties, except that such jurisdiction shall 
be exclusive in all civil actions in which the damages demanded or property 
‘“ claimed exceed in amount or value one hundred dollars and does not exceed 
i three thousand dollars.’ 





“Tere the words ‘or property claimed, are retained, as they 
should be, but the words ‘civil actions,’ are open to a similar crit- 
icism to that made upon ‘all other civil actions,’ in a former chap- 

a ter. These very words have been held to include, in some connec- 
it tions, suits in equity; and they certainly include actions for waste 
and writs of entry, of both of which the supreme court has sole cog- 


nizance.” 


This objection to the report, so far as it relates to the 
| concurrent jurisdiction of the court, has been answered by 
f what has been already said respecting the objection to the 
concurrent jurisdiction of the common pleas. ‘That which 
I relates to the “exclusive jurisdiction ” of the superior court 
i) requires some comment. It is said that this is “ very much 
i enlarged,” and this alleged enlargement, it seems, is sup- 
iy posed to arise from the words, “all civil actions.” “ These 








very words,” it is said, “ have been held to include, in some 
connections, suits in equity, and they certainly include ac- 
tions for waste, and writs of entry, of both of which the 
supreme court has sole cognizance.” 

And so the reasoning seems to be that by this section 
exclusive jurisdiction is given to the superior court, per- 
haps, in some connections, of suits in equity, and certainly 
of actions for waste and writs of entry, of both of which 
the supreme court have exclusive jurisdiction. 

This would be a most singular piece of legal logic if the 
words in question were in a grant of jurisdiction. But we 
will not waste time on that. It so happens that the words 
are in an exception, and if this exception operated to en- 
large the jurisdiction of the court in the manner sug- 
gested, it would be the most remarkable exception we ever 
heard of. Laying aside what relates to suits in equity, 
which is rather indefinite, the construction of the excep- 
tion by the critics would make the section read substan- 
tially after this manner: — 

“ The court shall have the same powers and jurisdiction 


in civil actions and proceedings in the county of Suffolk, 


as the court of common pleas has in other counties, ex- 
cept that such jurisdiction” [that is, the same jurisdiction 
which the court of common pleas has] “ shall, in the su- 
perior court, be exclusive in all civil actions, (including 
actions for waste and writs of entry,) in which the sum 
demanded in damages or property claimed exceeds in 
amount or value one hundred dollars, and does not exceed 
three thousand dollars” (of which actions of waste and 
writs of entry the supreme court have exclusive jurisdic- 
tion, and the court of common pleas have no jurisdiction). 
Most wonderful exception! Most astute critics !! 

We have ever understood that the office of an exception 
is to operate upon the matter with which it is connected, 
making some qualification relating to that matter ;— in 
this case, therefore, qualifying or altering in the superior 
court the exclusive jurisdiction, which but for the excep- 
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tion that court would have, in the county of Suffolk, pre- 
cisely like that which the common pleas have in other 
counties. In other words, providing that, of the jurisdic- 
tion given by the section in the first instance, the part 
which was exclusive should vary in the matter specified ; 
—as if it had said, “ except that whereas the jurisdiction 
of the common pleas is exclusive in all civil actions, in 
which the sum demanded in damages exceeds one hun- 
dred dollars, and does not exceed three hundred dollars, 
the jurisdiction of the superior court shall be exclusive in 
all civil actions in which the sum demanded in damages 
or property claimed exceeds in amount or value one hun- 
dred dollars, and does not exceed three thousand dollars.” 

But the learned critics make the exception an addi- 
tional original grant of exclusive jurisdiction, beyond that 
of the common pleas; and not only so, but make that juris- 
diction exclusive over certain matters, of which exclusive 
jurisdiction is by the same act given to the supreme court. 

If this be to have “a perfectly nice and critical appreci- 
ation of the idioms of the English language,” the commis- _ 
sioners may well rejoice, in not having applied such an 
appreciation to the execution of their task. 

The existence of the partnership of Greenhorn and Grin- 
derson, in the editorial charge of the Law Reporter, will 


- certainly not suffice to account for this criticism. It is 


unmistakably the work of Greenhorn alone. 
The next criticism relates to the removal of actions from 
the superior to the supreme court. 


“‘ Sect. 5. No action shall be removed from said court to the supreme 
judicial court upon application of the defendant or by consent of parties, 
unless the damages demanded or property claimed exceed in amount or 
value the sum of three thousand dollars.”’ 


The critics having quoted this section, remark upon it 
as follows : — 


“ Now, as we have seen, the only actions which can be removed 
from the common pleas are those in which the ad damnum exceeds 
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three hundred dollars, &c.; and if those actions in which the 
‘property claimed’ exceed the required limit, but the ad damnum 
does not, can be removed from the superior court in this mode, it 
must be by an implication arising out of the language of this section, 
which by its terms only purports to make an exception to a grant 
of power ; an implication which, we apprehend, would not be war- 
ranted by any sound rule of construction.” 


The learned critics do not venture to stake any profes- 
sional reputation upon an assertion that the section is not 
sufficient ; but it is somewhat amusing to observe their 
argument, that, if actions in which the property claimed 
exceeds in value $3,000, but the ad damnum is less, may 
be removed, it must be by an implication arising out of 
the language of this section, “ which by tts terms only pur- 
ports to make an exception to a grant of power”; an impli- 
cation which they apprehend would not be warranted. 

The objection which they make is similar to the one 
upon which we have just exposed the absurdity of their 
criticism next preceding. ‘They ignored it there, to make 
an attack, where the language of exception is express. 
They seem to have a glimmering consciousness of it here, 

6: the purpose of another attack, although there is neither 
the form nor the substance of an exception to sustain it. 

The most remarkable part of this criticism, however, is 
found in the last clause. The critics say :— 


“The very sweeping language of this section, too, would seem 
to assert that no defendant should remove a cause by bill of ex- 
ceptions or appeal; an apparent discrimination against defendants 
which cannot have been intended.” 


But the objection arises from an apparent, and an ac- 
tual, want of discrimination, on the part of the critics, be- 
tween removal upon application of the defendant, or by 
consent of parties, and removal on a bill of exceptions, or 
by an appeal. 

Sect. 11, Chap. 113, provides for the removal of actions 
to the Supreme Court, by consent of parties, before trial ; 
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Sect. 12, for a removal on application of the defendant, at 
the first term, &c., supported by an affidavit of defence. 
Sects. 14-17 provide for appeals upon matters of law after 
judgment ; and Sects. 19, 20, for the allowance of excep- 
tions to any opinion, ruling, direction, or judgment of the 
court below in matter of law, (except, &c.) in any civil 
action, suit, or proceeding, upon which a case may be 
removed. But by Sect. 21 no trial is to be prevented or 
delayed by the allowance of exceptions, &c. Here, then, 
are four classes of cases in which there may be removals, 
—two modes of removal before trial, and two afterwards. 

The section in question provides that there shall be no 
removal upon application of the defendant, or by consent 
of parties, (two of the four classes,) except when the ad 
damnum or the value of the property exceeds a certain 
amount, which is precisely the law as it stands at present. 
The critics think that this “ very sweeping language” (!) 
includes the other two classes. Now this not only shows 
that they have not that “perfectly nice and critical 
appreciation of the idioms of the English language,” 
which is essential for critics, but it shows also, among 
divers other instances, that, in relation to this particular 
work, for some reason or other, they have no appreciation 
at all of the right use of words. 

The next allegation is :— 


“There are other inaccuracies in this chapter [“ these chap- 
ters” ]. Thus we find elaborate provisions, copied with too faithful 
accuracy from the Revised Statutes, respecting appeals from the 
common pleas. That the appellant shall give sureties, if required, 
to prosecute his appeal, etc. ; that he shall file in the supreme court 
full copies of all the papers in the case, excepting the depositions, 
of which he shall take up the originals; and minute details as to 
entering appeals, ete. 

“Now most of these details are unnecessary, some are unfair, 


and some are absurd.” 


The matter is introduced as an inaccuracy ; — that is, as 
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an error on the part of the commissioners ; — and then the 
first allegation is that they have “ copied with too faithful 
accuracy ” sections of the “refined gold” of the Revised 
Statutes, providing that an appellant shall recognize with 
sureties, if required, to prosecute his appeal, and to produce 
in the court above copies of the writ, pleadings, and judg- 
ment, &c., and original depositions and other evidence. 

The reasons given for the objections are, that since 1840 
appeals have been allowed only in matters of law; that 
“the mode of taking up questions of law which is now 
most used is by bill of exceptions”; that “it is unneces- 
sary to make other or different regulations for entering 
or prosecuting appeals from those which apply to excep- 
tions ” ; that “it is not fair to require a recognizance in car- 
rying a point of law to the only court competent finally to 
decide it”; and that “ it is absurd to require the appellant 
to carry up papers and copies which, when carried up, a 
higher court cannot possibly consider,—as the learned 
commissioners do when they require anything but the 
‘record’ to be taken to the supreme court.” 

But it is not alleged that there has been any repeal of 
these provisions, as there clearly has not. It is not alleged 
that they are practically superseded by the change respect- 
ing appeals. They are only less necessary, perhaps. But 
more or less necessary is a question for the Legislature, 
and not for the commissioners ; and the Legislature mak- 
ing the change considered the necessity for carrying up 
the papers sufficient to induce them to leave these pro- 
visions unrepealed. 

The importance of the provisions, however, is perhaps 
greater than the critics suppose. The statute of 1840, 
allowing appeals on matters of law, provides that the 
supreme court may, for good cause, allow the parties 
to withdraw or amend the pleadings. It is quite clear, 
therefore, that the higher court to which the papers are 
carried can consider the pleadings ;— and although it is 
provided that, if the pleadings end in an issue of fact, the 
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case shall be remanded to the court of common pleas, to 
be there tried, there seems to be nothing to prevent a sub- 
mission of the case to referees, after the court have allowed 
the parties to withdraw their pleadings, in which case the 
evidence may be laid before the referees, and perhaps, 
after the return of the report, come under the consider- 
ation of the court, upon exceptions to it. 

Moreover, as the cause, with its pleadings and written 
evidence, is in the supreme court by the appeal, it is quite 
possible, to say the least, that, if the issue of law upon 
which the case was appealed is removed out of the way, 
by a withdrawal of the pleadings, a trial by jury may be 
waived by consent, and the case tried by the supreme 
court, upon all matters of fact, under the provisions of 
Chapter 267, Statutes of 1857. There is no provision 
requiring the case to be remanded, unless after an amend- 
ment of the pleadings they shall end in an issue of fact. 
Perhaps the learned critics have not considered this matter 
as deeply as they thought they had. 

The criticism then proceeds : — 


“ Another somewhat similar imperfection exists, as it seems to us, 
in that part of the chapter on the supreme court which relates to 
the equity powers of that tribunal.” 


It should be recollected that the critics were speaking of 
“inaccuracies,” and an “imperfection” is not necessarily 
an inaccuracy. “ When the same idea is to be repeated,” 
&c. See Elementary Observations. 

The commentary is quite too long, and too unimportant, 
to be copied at large. The substance of the objection is, 
that the commissioners have retained some specifications 
of the equity powers which might have been omitted. 
The answer is, that the commissioners found these specifi- 
cations in the statutes, and they found also a subsequent 
general grant of equity jurisdiction in all cases where there 
is not a full, adequate, and complete remedy at law. The 
question arose, how far the enumeration of the equity 
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powers, found in the Revised Statutes, might be omitted, 
because those powers were included in the general clause. 

It was readily seen that some of them might be omitted, 
and that some could not be; and, respecting others, there 
was a grave doubt to which class they belonged. The 
objection to omitting any of them, unless all which were 
included in the general clause were omitted, was palpable. 
The commissioners thought that the safer course was to 
retain them. ‘They, however, stated their difficulty to an 
authority as much higher than that of the editors of the 
Reporter, as the authority of the latter is higher than that 
of a boy on the first form of a primary school; and, hav- 
ing followed the advice they received, are content to leave 
this matter to the consideration of those who can estimate 
the reasons for the course which they pursued, which were 
stated in a brief note at which the critics sneer, as “the 
careful and detailed opinion of the learned commissioners.” 
They were fully aware that the Legislature could readily 
strike out such portiviis as they might deem unnecessary. 

The suggestion, that, because one of these enumerated 
grants has been held to have only a restricted application, 
its insertion may operate to restrain the general words 
subsequently used, is a piece of captious nonsense that 
does not require a further reply. 

They next copy a part of 

“Chapter 113,§19. A party whose motion for a new trial is overruled, 
or who is aggrieved by any opinion, etc. of the court in matter of law, (ex- 
cept upon questions arising on pleas in abatement,) in any civil action, ete., 
may allege exceptions thereto, which, being reduced to writing in a sum- 
mary mode, and presented to the court before the adjournment without day 
of the term at which his motion is so overruled or he is so aggrieved, &c., 
shall be allowed, &c.” 

Upon this the critics say : — 

3y the natural construction of this section any party may allege 

exceptions to the overruling of his motion for a new trial, although 
the ground of that motion be, as indeed it almost always is, in that 
court, one of fact, as that the verdict is against evidence, or for 
newly discovered evidence, etc.” 
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And then follows a sneer respecting “this new and valu- 
able privilege.” 

It is true that there is an error in this section as it stands 
in the body of the report. But as the critics, in the early 
part of their article, admit that, “in a work so laborious 
and so difficult, errors are to be expected, are, indeed, to a 
certain extent, unavoidable,” it would not have required 
a great stretch of their imaginations to have supposed that 
a list of corrections might be found somewhere. Correc- 
tions accompanied the former revision, respecting which 
the critics should have known something. They were 
therefore “ put upon inquiry” for such a list, which is to 
be found at the end of the present work, in which the error 
in this section is corrected. 

Now one of two things is true. Either the critics saw 
this correction, and chose, notwithstanding, to ignore it, 
and ridicule the section as erroneous,—or they did not 
see it, which was a most insufferable carelessness in persons 
who, after their fashion, undertook to enlighten the public 
in relation to the faithfulness with which the commission- 
ers had performed their duty. These very facetious critics 
may seat themselves on which horn of the dilemma they 
please, and laugh at Section 19 of Chap. 113 at their 
leisure. 

They next say : — 


“There are a few other discrepancies of detail in these three 
chapters, as in the careful and proper provision that the salaries of 
the judges of two of the courts shall be paid quarterly, while no 
such solicitude is manifested for the third; but we have found noth- 
ing requiring special comment here.” 


Most careful and reliable critics!! Exactly the reverse 
of this is true. There is no provision, in the chapter con- 
cerning the supreme court, or in that concerning the court 
of common pleas, for a quarterly payment of the salaries 
of the judges. But there is a provision in each by which 
the salaries are to be received from the treasury of the 
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Commonwealth; and, in section thirty-one of Chap. 15, 
there is a general provision that “salaries payable from 
the treasury shall be paid quarter-yearly, on the first days 
of April, July, October, and January,’ inserted in that 
chapter to avoid a multitude of repetitions. 

As the salaries of the judges of the superior court are 
not received from the treasury of the Commonwealth, but 
from that of the city of Boston, a “careful and proper pro- 
vision” that these salaries should be paid quarterly was 
inserted in the chapter concerning that court. 

The critics next turn to the chapter concerning certain 
rights and liabilities of husband and wife, formed in a 
great measure from recent acts of the Legislature, making 
marked changes in the law relating to married women, the 
operation of which in all their bearings cannot readily be 
foreseen. They extract 


**Ch. 108,§ 1. The property, both real and personal, which any mar- 
ried woman now owns as her sole and separate property, that which 
comes to her by descent, devise, bequest, gift, or grant, that which she 
acquires by her trade, business, labor, or services, carried on or performed 
on her sole and separate account, that which a woman married in this 
State owns at the time of her marriage, and the rents, issues, profits, and 
proceeds, of all such property, shall, notwithstanding her marriage, be and 
remain her sole and separate property, and may be used, collected, and 
invested by her, in her own name, and shall not be subject to the inter- 
ference or control of her husband, or liable for his debts.”’ 


The first commentary is : — 


“Upon this section we must remark that brevity seems to us to 
have been consulted at the expense of clearness. Its language, 
down to the word ‘account,’ applies literally and properly only to 
women already married, and the whole clause therefore excludes 
women who may be hereafter married, from the benefit of receiv- 
ing or acquiring, in any manner, while married, any separate prop- 
erty. Two words would have removed this difficulty.” 


We answer that two words are not necessary to remove 
the difficulty, because there is no difficulty. The language 
of the section down to the point mentioned does not apply 
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only to women already married, and does not, therefore, 
exclude women who may be hereafter married, from the 
benefits mentioned. The first part of the clause may be 
confined to women now married, because it relates only 
to the property which any married woman now owns; 
but in what follows, the pronouns her and she refer to 
“any married woman,” and apply to all cases hereafter ; 
the indicative present being as well adapted for that pur- 
pose as any other mode and tense. 

They next say: — 

“A captious critic might add” (and so they proceed to add) 
“that the second clause of this paragraph seems to be aimed [?] at 
one married woman only, though at which one in particular is not 
so clear. Sancho Panza said, there was but one good wife in the 
world, and every fool thought he had her. Probably the learned 
commissioners consider it sufficient to legislate for that model wo- 
man, trusting to the general application of their singular precepts.” 


The learned critics are ill to please. They allege 
against the commissioners that they have put the indefi- 
nite a for the definite the ; and the second of the elemen- 
tary observations on language to which they kindly make 
the learned commissioners quite welcome is, “ The in- 
definite article is not adapted to the designation of a defi- 
nite object.” And yet the learned critics, in the exuberance 


‘of their fancy, here give the indefinite a the definite appli- 


cation. 

How this section should be constructed, they are not 
kind enough to inform us; but as it is quite clear that the 
indefinite a is, in this connection, equivalent to the distrib- 
utive any or every, and just as good, with the merit of be- 
ing shorter, the inference is that the critics insist that the 
definite the should have been used, so that the clause 
would read “that which the woman married in this State 
owns,” and then their story about Sancho Panza would 
have been more appropriate. 

Another objection to this chapter is found in the allega- 
tion, that the portions of Chapter 208, Statutes of 1845, 
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found in sections twenty-seven and twenty-eight, are “ now 
obsolete.” We doubt the authority of the critics to say 
that. They do not allege that these portions are expressly 
repealed, or superseded by the substitution of some other 
provision. ‘They may be disused “in chambers,” but that 
does not make them obsolete. 

The remaining matter to which specific exception is 
taken, is the first part of 

** Sect. 8. A married woman having separate property, may be sued 
for any cause of action which originated against her before marriage, and 


her property may be attached and taken on execution in the same manner 
and with the same effect as if she were sole.”’ 


The first commentary is : — 


“ This clause is not found in the act of 1857, which related prin- 
cipally to women already married, but is copied from two earlier 
statutes, both of which were applicable chiefly to women there- 


after to be married.” 


There are two blunders in this statement of four lines. 
The part of the section cited is copied from, or rather is 
a revision of, but one statute. (See Sect. 5, Chap. 208, 
Statutes of 1845.) And the provisions of that chapter 
were not applicabie chiefly to women thereafter to be 
married. ‘The first and second sections contain provis- 
ions regarding ante-nuptial contracts, which apply of 
course to women thereafter to be married. If the critics 
had looked beyond these sections they would have found 
that the remaining sections, eight in number, relate to any 
married women. But the fifth section, authorizing suits 
against married women, if strictly interpreted, is perhaps 
confined to cases where a woman holds property conveyed, 
devised, or bequeathed to her, under the provisions of that 
act. As this was, however, the first of the acts expressly 
authorizing women so to hold property, the principle of 
the provision contained in that section, making a woman 
so holding property “liable to be sued in law and in 
equity,” “upon any contract by her made, or wrong by 
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her done before her marriage, in the same manner and 
with the same effect as if she were unmarried,” seems at 
this day to be applicable, whether the property has been 
acquired under the provisions of that or of any other act 
of the same class. 

The Legislature will probably have the benefit of the 
“very substantial limitations and exceptions” which the 
learned editors would advise should be introduced “into 
this brief and sweeping enactment.” 

The learned critics ask divers questions respecting the 
effect of portions of this chapter. It is quite probable that 
they may desire some information upon what even they 
confess is a difficult subject. When they specify any fur- 
ther charges against the chapter, they may perhaps obtain 
an answer, if the case seems to require one. 

And now having finished our examination of the specific 
objections to the several chapters which the critics profess 
to have examined, we turn to the general objections stated 
in the early part of the article, respecting the use of the 
plural and singular, Xe. 

The critics should have read the third chapter of the 
work which they attempt to criticise, even if they did not 
suppose that to be the one in which they could find the 
greatest number of errors. If they had done so, they 


- would have found the second rule for the construction 


of statutes, part of which is: “ Words importing the sin- 
gular number may extend and be applied to several per- 
sons or things; words importing the plural number may 
include the singular.” What objection exists to declaring 
“two or more mortgagors to be the owners of real estate 
until one mortgagee takes possession, when he becomes 
the owner,” the critics have not been so kind as to inform 
us. Whether the objection is to the use of the plural and 
singular, or to the use of the definite article, or both, we 
are left in doubt. Certainly there may be two or more 
mortgagors, and one mortgagee, who, when he takes pos- 
session, becomes a very definite object. 
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But “the indefinite a” !— We admit there is no rule, 
in chapter three, covering the use of the indefinite a; and 
we fear we shall not convince the very learned critics. _ It 
is one of the constitutional principles of mutual admiration 
societies to magnify the merits of all the members of the 
clique, and to see no worth beyond the pale of the asso- 
ciation. And in like manner there are a few young men, 
we hope mostly among the clerks in the shops which 
retail small wares, who think that Boston comprehends 
“all creation”; some of them admitting, however, that 
Massachusetts constitutes the suburbs of that city. The 
very learned critics seem to have trained themselves as 
critics in that kind of school. They have evidently come 
to the conclusion that the Revised Statutes (passed, they 
say, in 1836) are the perfection of human reason; and 
there is no particular evidence, in the article, that they 
are aware that there are any other statutes in the world; 
if indeed they have, for the purpose of considering the 
merits of the statutes of Massachusetts, any notion that 
there is any world beyond the limits of the Common- 
wealth, except perhaps “ another State,” the existence of 
which they admit from the fact that the chairman of the 
commissioners once resided there. If, as critics of statute 
literature, they had been aware that there is a place called 
the State of Maine, they might possibly upon inquiry have 
learned that the statutes of that State have been recently 
revised; that commissioners appointed for the purpose 
made a report, which was committed to Mr. Chief Justice 
Shepley, late of the supreme bench of that State, for far- 
ther revision, after which his report was considered and 
adopted by the Legislature. And upon looking into the 
statute-book, prepared with all this care, they would have 
found 


Ch. 119. Containing nine sections. §§ 1, 2, 3, commence with 
‘¢ Whoever wilfully and maliciously sets fire,” &c. §§ 4 and 5. ** Who- 
ever wilfully and maliciously burns,’’ &c. § 7. ‘* Whoever breaks and 
enters,’ &c. § 8. ‘* Whoever with intent,’ &c. This formula is uni- 
form, or nearly so, in all the chapters on crimes. 
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Ch. 6,§ 115. ‘‘ Such treasurers’? (state, county, town, and parish) 

‘* may make out their warrants directed to a coroner of the county, when 
sheriff or deputy is deficient as aforesaid,’’ &c. 
Ch. 11, § 12. ‘* Towns may make such by-laws, &c., and may annex 
a suitable penalty, not exceeding twenty dollars, for any breach thereof.’’ 
§ 13. ** Such towns shall appoint, at their annual meeting, three or 
more persons, who alone shall make complaints, for violations of said by- 
laws, to the magistrate having jurisdiction thereof by said by-laws, and 
execute his judgments.” 

Ch. 18, § 42. ‘* Surveyors shall give reasonable notice, and in writing 
if required, to each person on his list, resident in town, of the amount of 
his tax,’’ &c. ‘* The tax may be paid to the surveyor in money,’’ &c. 
§ 51. ** Towns may raise money for the repair of bridges and ways, and 
direct the same to be assessed and collected as other town taxes, to be ex- 
pended for the purpose by the selectmen, or by road commissioners, as the 


_ 


, 


town directs.’ 

Ch. 4, § 23. ‘* When at a town meeting,’’ &c. § 51. “If the se- 
lectmen of a town or assessors of a plantation wilfully neglect,’’ &c. 

Ch. 11, §§ land 4. “A town at its annual meeting,” &c. §3. “A 
town containing,’ &c. § 7. “A town raising,’’ &c. § 9. “A town 
may choose,’ &c. § 23. ‘A district may choose,’ &c. Ch. 14, ¢ 26. 
‘* A town may establish,’ &c. § 34. “ A town maychoose,”’&c. § 32. 
** When a householder or physician knows that a person under his care is 
taken sick of any such disease, he shall immediately give notice thereof to 
the municipal] officers of the town where such person is, and if he neglect it, 
he shall forfeit not less than ten, nor more than thirty dollars.’’ 


According to the critical notions of the Reporter, we 
must suppose that, when some one householder or physi- 


cian has given this notice, the section will have accom- 


plished its object and will be no longer in force. 


Ch. 2. Library, § 19. ‘* Moneys appropriated for its use are to be ex- 
pended,” &c. 

Ch. 11, § 76. ‘ The presidents of colleges in this State are removable 
at the pleasure of the trustees and overseers whose concurrence is neces- 
sary for their election.” 

Ch. 18, § 28. ‘* Plantations required to assess a state or county tax 
have the like powers and are subject to the like liabilities and penalties 
as towns respecting ways.” § 45. “ Each surveyor at the expiration of 
his term is to render to the assessors,’’ &c. 

Ch. 19,§ 10. ‘* Teams with wheels, &c. must have the rims of their 
wheels,’ &c. ‘* And no team drawn by more than six horses is allowed 
to travel on them.” ‘‘ The owner or driver of a team violating this pro- 
vision forfeits twenty dollars,” &c. 
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Ch. 1, § 4, Clause 7. ‘* The word inhabitant means a person having 
an established residence in a place.’’ 


These specimens may serve to show how the people of 
Maine, who are so unfortunate as to have no “ Law Re- 
porter” within their borders, have been left to construct their 
statutes. Unsuspicious people! They cannot be aware 
what aset of laws they are living under. If perchance a copy 
of the January number of the Boston periodical has been sent 
to that State, we hope it will not fall into the hands of the 
governor ; for if it should, it may stir him up to such a sud- 
den flood of apprehension, that he will incontinently call 
the Legislature together to provide for the public safety, 
by a new revision of the statutes, which shall restore all 
the old forms of statute phraseology, stay the farther pro- 
gress of attempts at brevity and improvement, and insure 
the reign of a wise conservatism in the making of statutes, 
until the number of the Law Reporter for January, 1859, 
and his message founded thereon, shall have been for- 
gotten. 

We have no expectation that these references to the 
statutes of Maine can change the opinion of the learned 
critics respecting the “idiomatic English” of the present 
revision. On the contrary, the fact that the formulas are 
made more uniform in this revision than in the statutes of 
Maine, will probably only serve to make the matter with 
them more objectionable. 

Respecting “the present tense of the indicative, in place 
of the future and the subjunctive,” we shall not rest the 
case of the commissioners upon the statutes of Maine. 
The considerations above adverted to serve to show that 
any defence founded on them may be swept away by an 
extra session. We shall therefore produce a better wit- 
ness. If the reader will turn to the statute-book of Mas- 
sachusetts for 1858,— (he may take the Blue Book, so 
called, or the cheaper edition furnished to towns, or the sup- 
plement, for that year, to the Revised Statutes, edited by 
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Horace Gray,)— he will find chapter one hundred and 
fifty-four : — 

“ An Act in Relation to the Crime of Murder. 
‘* Be it enacted, §c., as follows : 

‘‘Secr. 1. Murder committed with deliberately premeditated malice 
aforethought, or in the commission of an attempt to commit any crime pun- 
ishable with imprisonment for life, or committed with extreme atrocity or 
cruelty, is murder in the first degree. 

“Sect. 2. Murder not appearing to be in the first degree is that 
in the second. 

‘Sect. 3. The degree of murder is to be found by the jury. 

‘*Secr. 4. Whoever is guilty of murder in the first degree shall suffer 
the punishment of death for the same, subject, however, to such condi- 
tions, regarding the time and manner of executing sentence, and the cus- 
tody or imprisonment of the convict prior thereto, as shall have been 
otherwise provided by law. 

‘* Sect. 5. Whoever is guilty of murder in the second degree shall 
be punished by imprisonment in the state prison for life. 

‘‘Secr. 6. Nothing herein shall be construed to require any modifica- 
tion of the existing forms of indictment. 


= 


“Sect. 7. This act shall take effect from and after its passage.’ 


+ 


That is the whole of it, with its present tense of the in- 
dicative, instead of the future and the subjunctive, and 
with “ Whoever” instead of “ When any person shall,” or 
“ Every person who,” or “ If any person.” 

That act, it is understood, was introduced by a jurist 
and scholar, who is generally supposed to have “a suflicient 
practical knowledge of the present state of our statute law,” 
‘a perfectly nice and critical appreciation of the idioms of 
the English language,” and the ability to express his ideas 
accordingly. ‘I'he form of expression which is appropriate 
in a statute imposing the highest penalty known to the 
law may perhaps be admissible in other cases. 

We shall not enter into an argument to show that the word 
“town” alone will not answer all the purposes for which 
the commissioners have used the word “ place,” nor upon 
the propriety of the use of the latter word. This same 
“ awkward and quite inexact word,” “ place,” is a part of 
the refined gold. See Revised Statutes, Chap. 7, Sect. 30; 
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Chap. 28, Sect. 127; Chap. 39, Sects. 26, 37; Chap. 46, 
Sects. 13, 19, 20. Itis also used in the very sense in which 
the commissioners have used and explained it, by 

Mr. Chief Justice Parsons, in Granby v. Amherst, 7 
Mass. Rep. 1; 

Mr. Justice Parker, in Putnam v. Johnson, 10 Mass. Rep. 
498 ; also in Harvard College v. Gore, 5 Pick. 369 ; 

Mr. Justice Wilde, in Jennison v. Hapgood, 10 Pick. 77 ; 
also in Greene v. Greene, 11 Pick. 410; 

Mr. Chief Justice Shaw, in Lyman v. Fiske, 17 Pick. 
231 (three times); also, in Abington v. North Bridgewater, 
23 Pick. 170 (thirteen times) ; also, in Thorndike v. City 
of Boston, 1 Met. 242; also, in Sears v. City of Boston, 1 
Met. 251 (twelve times); also, in Stevens v. Boston and 
Maine Railroad,1 Gray, 281; also, in Buckley v. Inhabit- 
ants of Williamstown, 3 Gray, 493 (five times) ; 

Mr. Justice Metcalf, in Mead v. Inhabitants of Boxbor- 
ough, 11 Cush. 362; also, in Nutting v. Connecticut River 
Railroad, 1 Gray, 502 (three times) ; 

Mr. Justice Fletcher, in Fitchburg v. Winchendon, 4 
Cush. 190 (three times) ; and by 

Mr. Justice Merrick, in Lee v. City of Boston, 2 Gray, 
484. 

So used also in the opinion of the Justices signed by 
Mr. Chief Justice Shaw and Justices Wilde, Dewey, and 
Hubbard, 5 Met. 586 (twelve times). 

Furthermore, we have State Reporter v. Law Reporter. 
This “awkward and inexact word place,” the position of 
which “in idiomatic English may be said to be nowhere,” 
is used by Mr. Reporter Gray (without the excuse that it 
is to rid himself also of the awkward repetition of “ city 
or town’”’) in making up his abstracts. See 1 Gray, 277; 
Ibid. 502, before cited; also, Lexington and West Cam- 
bridge Railroad v. Staples, 5 Gray, 520. Thus it appears 
that Mr. Reporter Gray does not write “idiomatic Eng- 
lish,” and that parts of his abstracts are “ nowhere.” But 
Mr. Reporter Gray approves of the criticism upon the 
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report of the commissioners, kisses the rod which flogs 
him over their shoulders, and blesses the Law Reporter ; 
and the Law Reporter says, in a notice of 5th Gray, in 
which the last offence was committed, “ Mr. Gray’s Reports 
are uniformly well done.” 

But we have an authority which may be more satisfac- 
tory to the Law Reporter. In the argument for the plain- 
tiff, found in Lee v. the City of Boston, 2 Gray, 484, it is 
said, the “ plaintiff’s domicile was in Brookline on the first 
of January, 1853. That was the place of his principal 
occupation ” ; — “ for the purposes of taxation, every one 
resides, or has his residence in, or is an inhabitant of, that 
town or place where he has his legal domicile” ; — “ for 
every one is still to vote in the city or town of his domicile, 
which is the place appointed by the constitution.” The 
argument was made by John Lowell, senior editor of the 
Law Reporter, and was reported, probably from his notes, 
certainly by Mr. Gray; “and Mr. Gray’s reports are uni- 
formly well done.” 

The question remains, Which is “ nowhere,’ the awk- 
ward and inexact word “ place,” or the very silly criticism 
which objected to the use of it? and that question we 
leave to the decision of our readers. 

We have referred already to the sneers respecting “ the 


‘ verbal critics of the revised statutes,” and to the paragraph 


in which the sneerers “ see cause to regret that the learned 
commissioners had not devoted to the careful reconstruction 
of these laws” (laws passed since 1836) “a considerable 
part of the great labor which they have expended in gild- 
ing the refined gold of the Revised Statutes.” 

This part of the subject demands some further consider- 
ation. We are among those who have had all reasonable 
regard for the Revised Statutes. The gentlemen who acted 
as members of that commission were very learned jurists, 
for whom while living, and for whose memory when dead, 
we have entertained the highest respect. We would utter 
no word of them except in deserved eulogy. We should 
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no more think of publishing to the world, that in the exe- 
cution of their work they committed “ extraordinary blun- 
ders,” than we should think of committing any other im- 
aginable injustice and impertinence. That they discharged 
their duty faithfully, and we are pleased to add accepta- 
bly, there seems to be no doubt. ‘To anything in the way 
of commendation of their labors, involving no invidious 
comparison, we should by no means be disposed to add a 
qualification ; but the very sagacious editors of the Law Re- 
porter have seen fit to put the matter otherwise. And 
while we should have been among the last to challenge a 
comparison between the report of 1835 and that of 1858, 
when the comparison is challenged with taunts and sneers, 
we see no reason why it should not be met fairly and 
frankly. 

We say, then, in the first place, that the duty of revision 
which devolved upon the first commission was not so ar- 
duous as that which devolved upon the commission whose 
labors have recently terminated. It is true that the period 
of time embraced within the scope of their labors was 
longer. But they had the advantage of the compilation, 
completed in 1822, by two gentlemen who now occupy 
seats upon the bench of the Supreme Court of the Com- 
monwealth, and who are widely known as among the most 
distinguished jurists of the United States. ‘This compila- 
tion presented, in a compact form, the state of the statutes 
as existing about twelve years before the labors of the 
commission began, showing what was then in force and 
what repealed. The subsequent legislation had not been 
voluminous, nor had it made great changes. And the leg- 
islation of the whole period had been generally of a sim- 
ple character, and readily understood. ‘Their labor of ar- 
rangement may perhaps be regarded as greater, but the 
whole construction of the arrangement found in the Re- 
vised Statutes was by no means an original work of the 
commissioners. They say in their report that “they nat- 
urally directed their attention to the elaborate and valuable 
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code lately adopted by the State of New York” ;— that 
“it was thought to be in many respects sufficiently well 
adapted to the purposes of a systematic digest of the stat- 
ute law of our Commonwealth; and its general plan has 
accordingly been kept in view in the present revision.” 
For the purposes of citation and reference it was not 
deemed convenient. That the commissioners derived aid 
in the arrangement of their chapters from the index to the 
compilation of 1822, is apparent upon a cursory examina- 
tion. That commission introduced into the statutes many 
new provisions. What proportion of them were derived 
mainly from the common law may be seen by an exam- 
ination, and we need hardly say that it is easier to prepare 
such new provisions than it is to reconstruct from com- 
plicated statutes already passed. That the work which 
they performed was greater than was originally antici- 
pated, we may be assured, from the fact that the Legislat- 
ure, at the January session of 1834, appointed a committee 
to receive their report when completed, and examine it; 
which committee were never called together, because the 
report was not in readiness that year. Governor Davis, 
in his address to the Legislature at the January session 
of 1835, alluding to the delay, said: “The labor of the 
commissioners must have been arduous and perplexing; 


‘and the delay in making the report should be viewed only 


as a proof of their anxiety to bring their work to a mature 
form.” 

The commissioners who made the report of 1858 had 
the arrangement and plan of the Revised Statutes for the 
basis of their work, and thus were saved a portion of 
not the most difficult duty. But there was still no small 
amount of labor of that character devolving upon them. 
Many new chapters were required by the subsequent 
legislation, and it must not be forgotten that it was 
necessary to revise the whole body of the Revised Stat- 
utes, as well as the subsequent legislation, because large 
portions of those statutes had been repealed or modified, 

















sometimes by express enactment, but more often by legis- 
lation more or less inconsistent with their provisions. For 
these and for other réasons, it was important, and some- 
times necessary, to rearrange the matter of many of the 
chapters. ‘The quantity of matter to be revised was much 
greater, and although notes and references were to be 
found, there was no intermediate compilation, like that 
of 1822, to facilitate the work. We need only add, which 
is perhaps the most significant fact, that the legislation of 
the last eight years has introduced greater changes of prin- 
ciple, as well as of detail, than that of any similar period, 
— perhaps greater than that of any period of three times 
the extent, — and we have said enough to make good the 
assertion with which we started, that the duty of revision 
which devolved upon the first commission was not so 
arduous as that which devolved upon the last. 

Next we say, and we do it with no desire to abate any- 
thing from the well-earned reputation of that commission, 
that the committee of the Legislature who revised their 
work, and who were authorized to report new provisions, 
reported one hundred and seventy pages of amendments, 
a great number of them of a verbal character. How many 
a similar committee will report on the present revision re- 
mains to be seen. If the editors of the Law Reporter, or 
their colaborers in the work of emendation, are to prepare 
them, in the spirit and after the manner of their work thus 
far, the proposed amendments will doubtless be much 
more numerous, and of much less importance. 

We wish to say no more of the “refined gold,” purified 
in the crucible of the legislative committee in 1835, than 
that any one who enters upon a critical examination and 
study of it, will very soon admit that the recent commis- 
sion did not err in supposing that some improvement 
might be made in the arrangement of the matter of the 
different chapters, and also in the phraseology. 

The learned critics say of the work :— 
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“In point of style, it has always appeared to us to be as nearly 
perfect as human infirmity is likely to permit, though erring a little, 
perhaps, on the side of a prudent redundiy of expression.” 


They are doubtless in favor of a composite style, as 
there are in the Revised Statutes at least three different 
styles of composition. We say it not by way of reproach. 
The fact is readily accounted for, when we consider that 
it is the work of three or four persons, probably laboring 
separately in the preparation of the different chapters. 

These are some of the facts to be taken into considera- 
tion in making a comparison between the labors of the 
two commissions. But without these, let the two reports 
be placed side by side, and if the present report will not 
compare favorably with that which preceded it, either in 
the precision and accuracy with which the rules of law 
are stated, the arrangement of the matter, or the general 
style and finish of the work, let it be rejected. 

Nay, more; let this comparison be made between the 
present report and the report of the former commission, 
corrected as it was by the committee of the Legislature, 
and passed to be enacted, — with the refined gold of the 
Revised Statutes;— and if the former cannot stand the 
test in all the particulars before mentioned, let it be re- 
jected. 

The American Jurist, the Law periodical of that day, 
inserted a notice of the report of 1835; and if the editors 
of the Law Reporter had been half as learned, and wise, 
and courteous, as their predecessors of a former age, we 
should have been spared this comparison. 

Perhaps we ought to add a few specimens of the gold 
and of the gilding, that the fineness of the one and the ap- 
plication of the other may be seen. 

R. S., Chap. 15, Sect. 24. ‘If by reason of death, resignation, or re- 
moval from town, a major part of the selectmen originally chosen in any 
town shall vacate their office, those who remain in office shall have the 
same power to call a town meeting, as the whole number first chosen 
would have had.” 
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Revision, Chap. 18, Sect. 25. ‘‘ If by reason of death, resignation, or 
removal from town, a major part of the selectmen thereof originally chosen 
shall vacate their office, tht8@ who remain in office shall have power to 
call a town meeting.”’ , 


R. S., Chap. 15, Sect. 26. ‘* At all the town meetings, except those 
held for the election of governor, lieutenant-governor, senators, represent- 
atives in the general court, representatives in congress, electors of presi- 
dent and vice-president of the United States, and county commissioners, a 
moderator shall be first chosen.”’ 

Revision, Chap. 18, Sect. 26. ‘* At every town meeting, except for the 
election of national, state, district, and county officers, a moderator shall 
first be chosen.”’ 


R. S., Chap. 15, Sect. 36. ‘* Whenever neither the assessors, nor the 
selectmen, chosen by any town, shall accept the trust, or, having accepted 
it, shall not perform the duties thereof, the county commissioners may ap- 
point three or more suitable persons within the county, to be assessors of 
taxes, for such town; and the assessors, so appointed, shall have the like 
powers, and be subject to the like duties, and receive the like compensa- 
tion, as assessors chosen by the town. 

** Sect. 37. In case of such neglect to choose selectmen or assessors, 
the county commissioners may appoint three or more assessors for such 
town.”’ 

Revision, Chap. 18, Sect. 37. ‘‘If a town neglects to choose select- 
men or assessors, or if the persons chosen do not accept the trust, or hav- 
ing accepted it shall not perform the duties, the county commissioners may 
appoint three or more suitable persons within the county, to be assessors 
of taxes for such town; who shall have the powers, perform the duties, 
and receive the compensation, of assessors chosen by a town.”’ 


R. S., Chap. 15, Sect. 40. ‘‘ If any person, so chosen and summoned, 
and not exempted by law from holding the office to which he is elected, 
shall not, within seven days, take the oath of office, before the town clerk, 
he shall, unless the office to which he is chosen shall be that of constable, 
or some other for which a different penalty is provided, forfeit the sum of 
five dollars, to the use of the town; provided, always, that every such 
person, who shall take the oath of office, before a justice of the peace, and 
file a certificate thereof, under the hand of such justice, with the town 
clerk, within the said space of seven days, shall be exempted from said 
penalty.’ 

Revision, Chap. 18, Sect. 41. ‘‘ Ifa person so chosen and summoned, 
who is not exempt by Jaw from holding the office to which he is elected, 
shall not within seven days take the oath of office before the town: clerk, 
or before a justice of the peace and file with the town clerk a certificate 
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thereof under the hand of such justice, he shall, unless the office to which 
he is chosen is that of constable or some other for which a different penalty 
is provided, forfeit five dollars.”’ 


R. S., Chap. 15, Sect. 29. ** The treasurers of towns may, in their 
own names and official capacities, prosecute any suits upon bonds, notes, 
or other securities, given to them or to their predecessors in office.”’ 

Sect. 63. ‘* The treasurers of towns, in all cases, where no other pro- 
vision is specially made, shall prosecute for all fines and forfeitures, which 
may enure to the use of their towns, or of the poor thereof.”’ 

Revision, Chap. 18, Sect. 56. ‘* He may in his own name and official 
capacity prosecute suits upon bonds, notes, or other securities, given to 
him or his predecessors in office, and where no other provision is specially 
made, shall prosecute for all fines and forfeitures which may enure to his 
town or the poor thereof.”’ 


R. S., Chap. 15, Sect. 75. “ Every constable may, in the execution of 
a warrant or writ duly directed to him, convey, beyond the limits of his 
own town, as well any prisoners as things, in his custody under such pro- 
cess, either to the justice who issued it, or to the common jail or house of 
correction of the county, of which such constable is an inhabitant.” 

Revision, Chap. 18, Sect. 70. ‘* A constable in the execution of a 
warrant or writ directed to him, may convey beyond the limits of his 
town, prisoners and property in his custody under such process, either to 
the justice who issued it, or to the common jail or house of correction of 
his county.” 


R. S., Chap. 15, Sect. 84. ‘* In case any town shall be sentenced to 
pay a fine, for a deficiency in the highways or town ways within the same, 
the surveyor, within whose limits such deficiency may be found, shal! be 
Jiable to the town for the amount of such fine and all costs of the prose- 
cution, to be recovered by the town in an action of the case, provided 
such deficiency exist through the fault or neglect of such surveyor.”’ 

Revision, Chap. 18, Sect. 79. ‘* Ifa town shall be sentenced to pay a 
fine for a deficiency in the highways or town ways therein, any surveyor 
through whose fault or neglect such deficiency existed, shall be liable for 
the amount of such fine and all costs, to be recovered by the town in an 
action of tort.”’ 


R. S., Chap. 15. See act of amendment, Sect. 88. ‘* When any city 
or town shall be required to enter into a recognizance, the mayor and 
aldermen of the city, or the selectmen of the town, may by an order or 
vote authorize any person to enter into the recognizance in the name and 
behalf of the city or town, and such recognizance shall be binding on the 
city or town, and on the inhabitants thereof, like any other contract law- 
fully made by such corporation. 
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** Sect. 89. No surety shall be required in any recognizance of a city 
vr town.” 

Revision, Chap. 18, Sect. 19. ‘* When a town is required to enter into 
a recognizance, the selectmen may by an order or vote authorize any person 
to enter into the recognizance in the name and behalf of the town, and it 
shall be binding like any other contract made by such town. surety 
shall be required in such recognizance.” 


R. S., Chap. 16, Sect. 6. ‘* The ordering, governing, and repairing 
of any work-house, erected or provided at the joint expense of two or 
more towns, and the appointing of a master and necessary assistants, as 
well as the power of removing them from their respective offices and trusts 
for misconduct, incapacity, or other sufficient cause, shall be vested in a 
joint board of directors, who shall, from year to year, be specially chosen 
by the several towns, at their annual meeting.”’ 

Revision, Chap. 22, Sect. 6. ‘‘ The ordering, governing, and repair- 
ing of such house, the appointment of a master and necessary assistants, 
and the power of removing them for misconduct, incapacity, or other 
sufficient cause, shall be vested in a joint board of directors, who shall be 
chosen annually by the several places interested.”’ 


R. S., Chap. 18, Sect. 7. ‘* In case the pulling down or demolishing of 
any house or building, by directions of the firewards or other officers afore- 
said, shall be the means of stopping the said fire; or if the fire shall stop 
before it come to the same, then every owner of such house or building 
shall be entitled to recover a reasonable compensation therefor from the 
town; but when the building, so pulled dewn or demolished, shall be that 
in which the fire first began and broke out, the owner thereof shall receive 
no compensation therefor.” 

Revision, Chap. 25, Sect. 5. ‘* If such pulling down or demolishing of 
a house or building shall be the means of stopping the fire, or if the fire 
shall stop before it come to the same, the owner shall be entitled to recover 
a reasonable compensation from the city or town ; but when such building 
shall be that in which the fire first broke out, the owner shall receive no 
compensation.”’ 


R. S., Chap. 18, Sect. 8. “In any such case of fire, if any person 
shall purloin, embezzle, convey away, or conceal any furniture, goods or 
chattels, merchandise or effects of the inhabitants whose houses or build- 
ings shall be on fire or endangered thereby, and shall not, within two days, 
restore or give notice thereof to the owner, if known, or, if unknown, to 
one of the firewards or selectmen of the town, the person so offending shall 
be deemed guilty of larceny and be punished therefor, as is provided in 
such case in the one hundred and twenty-sixth chapter.” 

Revision, Chap. 24, Sect. 8. ‘* Whoever shall purloin, embezzle, convey 
away, or conceal, any furniture, goods or chattels, merchandise or effects, 
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of persons whose houses or buildings are on fire or endangered thereby, 
and shall not within two days restore or give notice thereof to the owner, 
if known, or, if unknown, to one of the firewards, mayor and aldermen, or 
selectmen, of the place, shall be deemed guilty of larceny.” 


R. S., Chap. 19, Sect. 19. ‘* Each town shall, at its own expense, and 
in such places therein as the inhabitants shall direct, maintain one or more 
sufficient pounds, in which swine, sheep, horses, asses, mules, goats, and 
neat cattle, may be restrained and kept for the causes mentioned in the one 
hundred and thirteenth chapter. 

** Sect. 20. Every town, that shall, for the space of three months, 
neglect to provide or maintain a sufficient pound, shall forfeit the sum of 
fifty dollars, to the use of the county in which such town is situated.”’ 

Mem. The use was changed by Chap. 272, Statutes of 1848. 

Revision, Chap, 25, Sect. 18. ‘* Each city and town shall, at its own 
expense, and in such places therein as the city council of the city, or the 
inhabitants of the town, shall direct, maintain one or more sufficient 
pounds. A city or town that shall, for three months, neglect to provide or 
maintain a sufficient pound, shall forfeit fifty dollars.” 


R. S., Chap. 28, Sect. 62. ‘If any chocolate manufactured in this 
state shall be offered for sale, or be found within the same, not being of 
one of the qualities described in the two preceding sections, and marked 
as therein directed, or, if any such chocolate shall be put on board any 
vessel or carriage of conveyance, for the purpose of being transported 
out of this state, the same may be seized and libelled, according to the 
provisions of the one hundred and eighteenth chapter, concerning the 
seizing and libelling of forfeited goods; and for that purpose, any justice 
of the peace may, upon complaint made to him, issue his warrant, directed 
to any sheriff, deputy sheriff, or constable, requiring them respectively to 
make such seizure; and if upon the trial it shall appear that the seizure 
was lawful, the said chocolate shall be deemed to be forfeited, and shall 
be sold and disposed of, according to the provisions of the same chapter.” 

Revision, Chap. 49, Sect. 21. “If any chocolate manufactured in this 
state shall be offered for sale or found within the same, not being of one 
of the qualities described in the two preceding sections and marked as 
therein directed, or if any such chocolate shall be put on board of any 
vessel or carriage of conveyance for the purpose of being transported out 
of this state, the same shall be forfeited and may be seized and libelled.”’ 

Note to this section, at the end of the chapter: ‘‘ The Commissioners 
have omitted the special provisions respecting libelling chocolate, leaving 
it to the general rule prescribing proceedings in relation to forfeited 
goods,”’ 


R. S., Chap. 39, Sect. 76. ‘* Every railroad corporation shall be liable, 
as well to the owners of the lands first taken, as to the owners of those 
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taken for making such variations, for all damages occasioned by taking 
the same; and the said owners shall have the same remedies, for securing 
and recovering payment of said damages, as are provided in other cases 
under this chapter.” 

Revision, Chap. 63, Sect. 39. ‘* Every corporation shall be liable to 
the owners of lands taken for making such variations, for all damages 
occasioned by taking the same, to be recovered in the manner herein- 
before provided for recovering such damages.”’ 


R. S., Chap. 39, Sect. 86. “If any horse or other beast shall be found 
going at large, within the limits of any railroad, after the same is opened 
for use, the person, through whose fault or negligence such horse or other 
beast shall be-so found, shall, for every such offence, forfeit a sum not 
exceeding twenty dollars, for every horse or other beast so found going 
at large, and shall also be liable for any damages thereby sustained by any 
person, to be recovered in an action on the case, by the person sustaining 
such damages.”’ 

Mem. If this section had been found in the Revision, the learned critics 
might perhaps have made themselves merry over a suggestion that the com- 
missioners had imposed the penalty upon the person through whose neglect 
the horse was found; and not upon the person through whose neglect he was 
going al large. 

** Revision, Chap. 63, Sect. 103. The person through whose fault or 
negligence, a horse or other beast shall go at large within the limits of a 
railroad after it is opened for use, shall for every such offence forfeit a 
sum not exceeding twenty dollars, and shall also be liable for any damages 
thereby sustained by any person, to be recovered in an action for tort.”’ 


These extracts, taken principally from Chapter 15, R. 8., 
and Chapter 18 of the Revision, present, in the main, fair 
specimens of what the learned critics are pleased to de- 
nominate “ gilding the refined gold of the Revised Stat- 
utes.” Whether the operation has not been rather the re- 
moval of small particies of alloy, let the reader judge. We 
regret that we -have been obliged to say thus much re- 
specting the Revised Statutes. We have no intention of 
treating the commissioners who reported them with the 
slightest disrespect. ‘They performed an onerous and diffi- 
cult duty, in a manner to entitle them to the respect and 
gratitude of their contemporaries, and of posterity. But 
the Revised Statutes may well exclaim, “ Save us from in- 
competent and injudicious friends.” 
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This sneer about gilding the fine gold is suggestive. 
The spirit with which this attack has been made is quite 
remarkable. The war is commenced ostensibly for the 
public good. But the public good had no occasion to ob- 
ject to the revision in this sneering and captious manner. 
Public good is a courteous person, who could have stated 
any objections which he had to the report in terms of de- 
cent civility, such as are fit to be used by one gentleman 
towards another. Public good would have contented 
himself with stating his objections to the commissioners 
or to the Legislature, in order that such errors as he sup- 
posed he had discovered might be corrected, and not have 
spent his money in printing and distributing extra copies 
of a virulent attack upon the commissioners and the re- 
port, in order to excite a prejudice. He is evidently put in 
the front rank as a cover for some other personage who is 
slyly fighting behind in his name. The inquiry naturally 
arises, who is this party who is so keen for the attack, that 
he is willing to furnish the sinews of war,—the material 
aid, —and is not very particular in the choice of his mis- 
siles. 

“ The refined gold of the Revised Statutes!” Aha! 
Somebody is the proprietor of certain stereotyped plates of 
the Revised Statutes ; very useful, of course, in the multi- 
plication of copies of those statutes, but worth very little 
more than type metal whenever a revision shall be made. 
And there is a Supplement prepared each year to corre- 
spond in form with the Revised Statutes, containing head 
and marginal notes to the several chapters, and some refer- 
ences. ‘The Supplements are entered for copyright. Copies 
are, probably, on hand, or the Supplements are stereotyped. 
Now it is quite clear that this somebody is interested 
against the adoption of the revision, can afford to spend 
some money to prevent it, has friends, and can do them 
a good turn in some way for any services which shall 
throw discredit upon the work of the commissioners, 
even if that discredit does not end in rejection, but only 


in delay. ‘The idea that the work, although valuable in 
the main, is full of small errors, with some extraordinary 
blunders, and that a long period must be required for its 
examination, may be useful, even if the idea that it is to 


be rejected as an abortion from which no good can come, 
must be abandoned. And this matter of interest may 
serve to explain how it is, that the revision, if rejected, 


might be so very valuable ; which at first seemed some- 
what marvellous. If it could be rejected, the Revised 
Statutes and the Supplements thereto still remain as the 
means of bringing in the refined gold to those interested. 
At the same time this rejected revision might be very 
useful to lawyers who practise “in chambers,” enabling 
them the more readily to investigate and ascertain the true 
state of the statute law on a given subject; for which 
town, city, and other officers, and the people at large, who 
have no copies, must pay, when they seek advice. We 
have not the remotest idea that honorable gentlemen of 
the Bar will sustain any such pettifogging notion, if it 
exists. We make no charge that these things are so; we 
only say that the supposition furnishes a solution to some 
things, the explanation of which is not otherwise apparent. 

The editors of the Reporter say, “ We have taken five or 
six chapters of the work” (which they specify) “and given 
to them a thorough and careful consideration. We have 
no reason to suppose that these chapters are other than a 
fair specimen of the whole work.” They selected their 
chapters, which are among the most difficult, and “ we 
have no reason to suppose” they intended to select the 
best specimens. : ‘This examination of their objections shows 
that in their five or six chapters they found one error, of 
very little importance. The report contains one hundred 
and eighty-three chapters. At this rate there should be, 
in the whole report, about thirty small errors, which will 
affect nobody injuriously. Did not the critics make a mis- 
take in their selection? We think this “too low a figure.” 
If their labors furnish a fair specimen, Bassanio’s remark 
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respecting Gratiano’s reasons might be applied in a reversed 
form, as thus : — The commissioners’ errors are, two grains 
of chaff hid in two bushels of wheat; you shall search all 
day ere you find them, and when you have them they are 
not worth the search. 

“ Now we would respectfully ask the learned” critics 
whether it would not have been quite as well if their arti- 
cle had read as follows : — 


Revision of the ‘Statutes of Massachusetts. 

We have examined a few chapters of the report of the 
commissioners, and find two places in which the words 
“ property claimed” are omitted. In one the omission is 
of no importance. In the other it may possibly affect a 
few cases, but it is practically of very little consequence. 


Such a paragraph would probably have damaged the 


report, in the end, just about as much as the eighteen pages 
which they have devoted to the subject; and would have 
injured their reputatign as critics, and that of their journal, 


much less. 

Some of our readers may think that this reply is unne- 
cessarily minute, and that parts of the foregoing pages are 
somewhat — particular. ‘They would be so, undoubtedly, 
were it not for the character of the article which has given 


‘rise to them. Our object has been to defend the work of 


the commissioners, assailed in what was designed to be a 
contemptuous, but degenerated into a contemptible man- 
ner; and furthermore, to show that the critics have no 
sufficient qualification for the task they have undertaken, 
and that the conceit and pretension which led them to 
make the commissioners welcome to a few elementary 
observations on language, to accuse them of extraordinary 
blunders, and to sneer at different portions of their work, 
might quite as well have been exhibited in some other 
drawing-room. 








